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THE NEW ERA OF FCPA ENFORCEMENT:
MOVING TOWARD A NEW ERA OF COMPLIANCE

By: Thomas O. Gorman and William P. McGrath, Jrlt

Abstract. The DOJ and the SEC are aggressively enforcing the FCPA in what
has come to be called the New Era of FCPA enforcement. ° Those efforts are
reflected by expansive interpretations of the statute, the increasing use of industry
sweeps, spiraling costs to settle corporate cases and a focus on individuals,
coupled with demands for longer prison sentences. This has spawned increasing
demands for amendments to the statutes. Congress has considered the question
but not acted. Enforcement officials could spur compliance by amending their
prosecution guidelines to include items such as a compliance defense but have
not. Yet business organizations and their employees remain at risk. To avoid or
at least mitigate liability, business organizations need to step-up and implement
reasonable compliance systems and begin a new era of compliance.

l. INTRODUCTION.

It has been over thirty years since the U.S. became the first country to pass anti-
corruption legislation known as the Foreign Corrupt Practices Act ("FCPA" or "the Act").> At

the time, many thought that the Act would impede the ability of U.S. business to compete
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"[O]ur FCPA enforcement is stronger than it’s ever been — and getting stronger. | am aware that, for some
of you, as we have become more aggressive, you have become more worried. On one hand, | want to tell
you this afternoon that you are right to be more concerned. As our track record over the last year makes
clear, we are in a new era of FCPA enforcement; and we are here to stay.” Lanny A. Breuer, Assistant
Attorney General, Remarks at the 24th National Conference on the Foreign Corrupt Practices Act (Nov. 16,
2010) available at http://www.justice.gov/criminal/pr/speeches/2010/crm-speech-101116.html.

Foreign Corrupt Practices Act of 1977, Pub. L. No. 95-213, 91 Stat. 1494, as amended by Title V of the
Omnibus Trade & Competitiveness Act of 1988, Pub. L. No. 100-418, §8§ 5001-03, 102 Stat. 1415-25
(codified as amended at 15 U.S.C. §8 78m(b)(2), 78m(b)(3), 78dd-1, 78dd-2, 78ff).




abroad.* Nevertheless, Congress wrote and passed the legislation, which was signed into law by
President Jimmy Carter.

Passage of the Act was spurred by a series of "questionable payment" cases initiated by
the Securities and Exchange Commission ("SEC" or "Commission™) in the wake of the
Watergate scandal. Those actions culminated with the Commission’s highly effective "volunteer
program,” under which hundreds of corporations came forward and admitted foreign bribery.

Following its passage, enforcement was not a priority.® In the late 1990s, however, other
countries became signatories to the anti-bribery convention of the Organization for Economic
Cooperation and Development (*OECD").” The FCPA was amended to conform to certain
provisions of the convention.® Other signatories have enacted legislation to implement the
policies and goals of the OECD convention.® One of the most stringent may be the U.K. Bribery

Act which came into force July 1, 2011.%°

4 Roger M. Witten, Kimberly A. Parker and Jay Holtmeier, Complying With The Foreign Corrupt Practices
Act at 1-1 (2010) ("Witten").

See generally, SEC Report on Questionable and Illegal Corporate Payments and Practices: Hearing Before
the S. Comm. On Banking, Housing & Urban Affairs, 94th Cong., 2nd Sess. (Comm. Print 1976);
Promotion of Reliability of Financial Information, Exchange Act Release No. 34-15,570 (Feb. 15, 1979);
see also Edward D. Herlihy & Theodore A. Levine, Corporate Crisis: The Overseas Payment Problem, 8
LAW & POL'Y INT'L Bus. 547 (1976).

See Foreign Corrupt Practices Act, available at http://www.sec.gov/spotlight/fcpa/fcpa-cases.shtml
(compilation by the SEC of all of its FCPA cases).

Organization for Economic Cooperation and Development, Convention on Combating Bribery of Foreign
Public Officials in International Business Transactions (1997) OECD Doc. DAFFE/IME/BR(97)20,
available at http://www.oecd.org/dataoecd/4/18/38028044.pdf. See also Organization of American States,
Secretariat for Legal Affairs, Inter-American Convention Against Corruption, OAS Doc. B-58 (1996),
available at http://www.oas.org/juridico/english/treaties/b-58.html; Council of Europe, Criminal Law
Convention of Corruption, ETS No. 17327.1.1999 (1998), available at
http://www.conventions.coe.int/Treaty/EN/Treaties/Html/173.htm; United Nations Convention Against
Corruption, G.A. Res. 58/4, U.N. GAOR, 58th Sess., U.N. Doc. A/RES/58/4 (2003), available at
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N03/453/15/PDF/N0345315.pdf?OpenElement.

8 The International Anti-Bribery and Fair Competition Act of 1998 § 2, Pub. L. No. 105-366, 112 Stat. 3302,
3302-04 (Nov. 10, 1998) (codified as amended at 15 U.S.C. § 78dd-1).

’ See Witten at 13-2.

10 U.K. Bribery Act 2010. See also Phase 3 Report On Implementing the OECD Anti-Bribery Convention in

the United Kingdom (March 2012), available at http://www.oecd.org/dataoecd/52/19/50026751.pdf
(discussing the implementation of the Act).




Anti-corruption enforcement is increasing around the world."* In the United States,

which continues to be the enforcement leader,*? enforcement officials have declared "a new era

of FCPA enforcement."*® The "New Era" is evidenced by an increasing number of FCPA cases

being brought by enforcement officials. It is also reflected in the increasing amounts being paid

in settlement by business organizations and the spiraling cost of cooperating with government

officials. There is a focus on individuals, a demand for longer prison sentences, and more cases

going to trial.**

Business groups and others are demanding amendments to the FCPA as the New Era

continues to unfold, claiming vague standards and policies hinder compliance and make

enforcement inconsistent. Enforcement officials counter with claims that amendments are

unnecessary. Nobody disagrees with the goal of the Act, which is to eliminate corruption from a

segment of the world marketplace in order to create a level playing field where businesses

compete on the merits.”®> Some, however, argue that the Act impedes the competitive position of

U.S. business, a claim reminiscent of those made at the time of its initial passage.’® Others argue
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As of January 2010, 38 countries had ratified the OECD convention and adopted implementing legislation.
Witten at 13-2.

Witten at 13-2; see also OECD, Directorate For Financial and Enterprise Affairs, United States: Phase 3,
Report on the Application of the Convention on Combating Bribery of Foreign Public Officials in
International Business Transactions and the 2009 Revised Recommendations on Combating Bribery in
International Business Transactions (Oct. 15, 2010), available at
www.oecd.ord/dataoecd/10/49/46213841.pdf.

See supra note 2.

Lanny A. Breuer, Assistant Attorney General, Remarks at the Practicing Law Institute ( Nov. 4, 2010)
available at http://www:.justice.gov/criminal/pr/speeches/2010/crm-speech-101104.html. See generally
Hearing before Subcommittee on Crime, Terrorism, and Homeland Security of the Committee on the
Judiciary, House of Representatives, 112™ Congress, 1% Session, June 14, 2011 at 9-18 (“June 2011 House
Hearing™) (Prepared Statement of Greg Andres, Acting Deputy Assistant Attorney General, Criminal
Division, Dep't of Justice at 9-18); Hearing Subcommittee on Crime and Drugs, Committee on the
Judiciary, U.S. Senate, 111™ Congress, Nov. 30, 2010 ("Nov. 2010 Senate Hearings") (Testimony of Greg
Andres, Acting Deputy Assistant Attorney General, Criminal Division, Dep't of Justice at 3-12).

June 2010 House Hearings (Prepared Testimony of Greg Andres, Acting Deputy Assistant Attorney
General, Criminal Division, Dep't of Justice at 10) (quoting 1977 legislative history).

See, e.g., Andrew Weissmann and Alixandra Smith on behalf of the U.S. Chamber of Commerce, Restoring
Balance: Proposed Amendments to the Foreign Corrupt Practices Act (Oct. 2010), available at
(footnote continued)
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that enforcement is overreaching, that key portions of the Act are undefined or vague, making
compliance difficult and enforcement unfair, that compliance efforts are not given due
recognition and encouragement and that key defenses have been all but eliminated.*” Still others
contend that New Era enforcement, with its reliance on non-prosecution and deferred
prosecution agreements, is a facade.’® Although Congress has held hearings to consider
amendments, none have been enacted. Nevertheless, corruption cases continue to unfold while
the drive for amendments continues unabated.

Few would argue that a New Era of FCPA enforcement has arrived. The real question,
however, is whether it can be sustained and, ultimately, if the New Era is fostering the kind of
effective compliance which is the ultimate goal of law enforcement. To assess this critical
question, five key points will be examined: (1) FCPA investigations — creating a presence in the
marketplace; (2) aggressive interpretations of the Act; (3) the spiraling cost of resolving FCPA
cases; (4) prosecutions against individuals; and (5) the types of reforms being demanded, along
with the position on those claims of enforcement officials. The conclusion analyzes the various
trends, the calls for reform and offers an approach for resolving the conflicts and facilitating

effective enforcement.

(footnote continued)
http://www.instituteforlegalreform.com/images/stories/documents/pdf/research/restoringbalance fcpa.pdf.
See also infra at Section V.

o See generally, The FCPA and its Impact on International Business Transactions — Should Anything Be

Done To Minimize The Consequences of the U.S.’s Unique Position On Combating Offshore Corruptions?
New York City Bar, Committee on International Business Transactions (Dec. 2011), available at
http://www2.nycbar.org/pdf/report/uploads/FCPAImpactoninternationalBusinessTransactions.pdf ("New
York Bar Report”) at 23 ("Our position is that (1) the competitive landscape of the 21 century global
economy warrants the reevaluation of the United States’ strategy in fighting foreign corruption, (2) the
current anti-bribery regime — which tends to place disproportionate burdens on U.S. regulated companies in
international transactions and incentivizes other countries to take a ‘light touch’ — is causing lasting harm to
the competitiveness of U.S. regulated companies and the U.S. capital markets and (3) even putting aside the
disproportionate costs borne by U.S. regulated companies, the continued unilateral and zealous
enforcement of the FCPA by the United States may not be the most effective means to combat corruption
globally — in fact, in some circumstances it may exacerbate the problem of overseas corruption.™)
(emphasis original).

18 Mike Koehler, The Facade of FCPA Enforcement, 41 GEO. J. INT'L. L. 907 (2010).
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1. FCPA INVESTIGATIONS — CREATING A PRESENCE IN THE

MARKETPLACE.

Enforcement officials have repeatedly touted their ability to conduct industry-wide
inquiries, while encouraging self-reporting, cooperation and disclosure.® Creating a seemingly
ubiquitous presence in the marketplace spurs compliance. Indeed, this is critical for law
enforcement in view of its limited resources. Accordingly, FCPA enforcement officials have
crafted over time a growing presence in the marketplace through pronouncements about
industry-wide investigations and targeted sweeps. Those efforts have been aided by disclosures
from issuers and the growing legion of whistleblowers.?

A. Industry-Wide inquiries and sweeps

Enforcement officials have over the years identified various industries to be scrutinized
for possible FCPA violations. Probes into those industries are, in some instances, a proactive
sweep which constitutes a kind of prospecting for fraud while in others they may have emanated
from a specific lead or tip. In 2007, Department of Justice ("DOJ") officials identified several
industries "of interest.” Those included the banking, insurance, gaming, manufacturing and

telecommunications industries.* In 2009, the DOJ added the pharmaceutical industry.??

19 In announcing the resolution of an action against a medical device company, Kara Novaco Brockmeyer,

Chief of the SEC Enforcement Division’s FCPA Unit, noted "Biomet’s misconduct came to light because
of the government’s proactive investigation of bribery within the medical device industry." Press Release,
SEC, SEC Charges Medical Device Company Biomet with Foreign Bribery (Mar. 26, 2012), available at
http://www.sec.gov/news/press/2012/2012-50.htm. See also Comments of Cheryl J. Scarboro, then Chief
of the SEC’s FCPA Unit stating in part that "The FCPA Unit will continue to focus on industry-wide
sweeps, and no industry is immune from investigation." Press Release, SEC, SEC Charges Seven Qil
Services and Freight Forwarding Companies for Widespread Bribery of Customs Officials, (Nov. 4, 2010),
available at http://www.sec.gov/news/press/2010/2010-214.htm.

2 See infra at Section 11(C) discussing whistleblowers.

2 Mark Mendelson, Deputy Chief, Fraud Section, U.S. Department of Justice, Prepared Remarks at the
American Conference Institute Eighteenth National Conference on the Foreign Corrupt Practices Act (Nov.
13, 2007), Witten, Section 7.08.

Lanny A. Breuer, Assistant Attorney General, Criminal Division, Prepared Keynote Address to The Tenth
Annual Pharmaceutical Regulatory and Compliance Congress and Best Practices Forum at 1 (Nov. 12,
(footnote continued)
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Subsequently, FCPA actions have been brought against business organizations involved
in the targeted industries. In the telecommunications industry, for example, actions were brought
against Alcatel-Lucent S.A.,” Latin Node, Inc. and Veraz Networks, Inc.?* An FCPA action
was brought against investment fund Omega Advisors, Inc.”® In the pharmaceutical industry,
Johnson & Johnson, Inc. settled an FCPA inquiry,?® while other probes reportedly are in
progress. SciCone Pharmaceuticals, Inc. has reported that it received a subpoena from the SEC
and a letter from the DOJ indicating its sales in foreign countries, including China, were being
investigated.” Merck & Co., Inc., Astra Zeneca PLC, Bristol-Myers Squibb Company, and
GlaxoSmithKline plc are also reportedly being scrutinized.?

In some instances, the existence of an industry-wide inquiry has emerged as settlements

are announced, or the inquiries are disclosed by a company. Recent case settlements for

(footnote continued)

2009), available at http://www:.justice.gov/criminal/pr/speeches-testimony/documents/11-12-09breuer-
pharmaspeech.pdf. According to some reports, the SEC and DOJ have been investigating the orthopedic
implant industry since early 2007. Watch that Inkblot, The FCPA Blog (Dec. 11, 2007), available at
http://www.fcpablog.com/blog/2007/12/12/watch-that-inkblot.html.

See infra at Section 1V C.
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24 U.S. v. Latin Node, Inc., No. 09-cr-20219 (S.D. Fla. filed Mar. 23, 2009); SEC v. Veraz Networks, Inc., No.
10-cv-2849 (N.D. Cal. filed Jun. 29, 2010).

Press Release, U.S. Attorney’s Office for the Southern District of New York, U.S. Announces Settlement
with Hedge Fund Omega Advisors, Inc. in connection with Omega’s Investment in Privatization Program
in Azerbaijan (Jul. 6, 2007) available at
http://www.justice.gov/usao/nys/pressreleases/July07/omeganonprospr.pdf.

25

2 Press Release, U.S. Dept. of Justice, Johnson & Johnson Agrees to Pay $21.4 Million Criminal Penalty to

Resolve Foreign Corrupt Practices Act and Oil for Food Investigations (Apr. 9, 2011) available at
http://www.justice.gov/opa/pr/2011/April/11-crm-446.html.

See SciClone Pharmaceuticals, Inc. Form 10-Q Quarterly Report dated Aug. 9, 2010.

27
2 Michael Rothfeld, Drug Firms Face Bribery Probe, WALL STREET JOURNAL, Oct. 4, 2010; see also The
Novartis Speakers Bureau, The FCPA Blog (Oct. 5, 2010) available at
http://fcpablog.squarespace.com/blog/2010/10/5/the-novartis-speakers-bureau.html. FCPA cases have also
been brought against telecommunications companies and several of their executives. See e.g., U.S. v.
Esquenazi, No. 09-cr-21010 (S.D. Fla.) (and related cases) discussed infra Section V.




example, with medical device manufactures Biomet Inc.,?° Smith & Nephew, Inc.,*® and AGA

Medical,* coupled with comments by enforcement officials *? confirm a sweep in that industry.

Other sweeps include one by the SEC targeting certain financial institutions and their

dealings with sovereign wealth funds.** The Commission also is reportedly conducting a sweep

of Hollywood, probing the relationships between film studios such as 20" Century Fox,

DreamWorks Animation and Disney with Chinese officials.** As that probe unfolds and others

are initiated and continue, it is apparent that enforcement officials are focused on companies

doing business in high risk venues.®
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U.S. v. Biomet, Inc., No. 12-cr-080 (D.D.C. Filed March 26, 2012); SEC v. Biomet, Inc., No. 1:12-cv-
00454 (D.D.C. Filed March 26, 2012) (settled FCPA actions centered on claims of improper payments to
officials in Argentina and doctors employed by state-owned enterprises in Brazil and China).

U.S. v. Smith & Nephew, Inc., 12-cr-030 (D.D.C. filed Feb. 6, 2012); SEC v. Smith & Nephew, Civil
Action No. 1:12-cv-00187 (D.D.C. Filed Feb. 6, 2012) (settled FCPA case based on alleged payments to
Greek health care providers).

AMA Medical resolved the FCPA charges with DOJ by entering into a deferred prosecution agreement and
agreeing to pay a $2 million fine. Press Release, U.S. Dept. of Justice, AGA Medical Corporation Agrees
to Pay $2 Million Penalty and Enter Deferred Prosecution Agreement for FCPA Violations (Jun. 3, 2008)
available at http://www:.justice.gov/opa/pr/2008/June/08-crm-491.html.

See also, e.g., SEC v. Akzo Nobel, N.V., No. 07-cv-02293 (D.D.C. filed Dec. 20, 2007) (U.N. Qil-for-Food
Program); SEC v. Fu, Case No. 1:07CV01735 (D.D.C. filed Set. 28, 2007) (payments by founder and
chairman of company to doctors in Taiwan employed in private and public hospitals); U.S. v. DPC
(Tianjin) Co. Ltd., 05-cr-482 (C.D. Cal. filed May 20, 2005) (plea to violation of anti-bribery provisions in
connection with sales of medical equipment in China); SEC v. Schering-Plough Corp., No. 1:04-cv-00945
(D.D.C. filed Jun. 9, 2004) (payments to charity headed by government official who was head of health
fund to influence purchases); Non-Prosecution Agreement with Micrus Corporation, dated February 28,
2005) (private medical device company for sales to doctors at publicly owned and operated hospitals in the
French Republic, the Republic of Turkey, the Kingdom of Spain and the Federal Republic of Germany),
available at http://www.justice.gov/criminal/fraud/fcpa/cases/docs/02-28-05micrus-agree.pdf .

See supra note 19 quoting SEC FCPA Unit chief regarding the inquiries.

Dionne Searcy and Randall Smith, SEC Probes Banks, Buyout Shops Over Dealings With Sovereign
Funds, WALL STREET JOURNAL, Jan. 14, 2011.

Anuna Viswanatha, Exclusive: SEC probes movie studios over dealings in China, Business & Financial
News, Reuters.com (Apr. 24, 2012) available at http://www.reuters.com/article/2012/04/24/sec-movies-
idUSL2E8FOL0D20120424.

See, e.g., The James Mintz Group, Where The Bribes Are: Behold the Worldwide Sweep of FCPA — Ten
Years of FCPA Cases Brought by the U.S. Government, available at http://fcpamap.com/ (world map
identifying location of FCPA investigations).




B. The Two Largest Industry-Wide Investigations.

Two large groups of cases are illustrative of the industry-wide investigations. One
centers on the U.N. "Oil-For-Food Program.” The other involves a series of cases focused on the
oil services and freight forwarding business.

1. The U.N. ""Oil-For-Food Program"' Cases.

The Oil-for-Food Program FCPA cases are the largest "industry-wide" inquiry. That
program emanates from an embargo the United Nations imposed on Iraq following its invasion
of Kuwait in 1990. It was designed to alleviate hardship on the people of Iraq from the embargo
by permitting the sale of oil and the purchase of humanitarian goods under the auspices of the
United Nations.* Following widespread allegations of corruption in the program, an
investigation was conducted and a report prepared by a commission chaired by former Federal
Reserve Chairman Paul Volcker. The report identified 2,253 companies worldwide who made
more than $1.8 billion in illicit payments to the Iragi government.®’

The DOJ and the SEC have brought a series of FCPA cases related to the program. The
actions can be divided into those on the humanitarian and those on the oil sides of the program.
On the humanitarian side, the cases typically involve the payment of a 10% surcharge demanded
by the Iraq government. It was usually added to the contract price before the agreement was

submitted to the U.N. for approval under the terms of the program.

% The U.N. Security Council modified the sanctions under Resolution 986 to permit Iraq to sell oil, provided

that the proceeds were deposited into a U.N. monitored bank account in Manhattan. The proceeds were to
be used exclusively for the purchase of humanitarian goods to benefit the people of Iraq. Saddam
Hussein’s regime determined who could purchase oil, and from whom humanitarian goods would be
acquired. The Iragi government was not given direct access to the New York bank account, however.
Rather, all contracts for the sale of oil or the purchase of humanitarian goods had to be approved in the first
instance by a U.N. committee. S.C. Res. 986, U.N. Doc. S/IRES/986 (Apr. 14, 1994) available at
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N95/109/88/PDF/N9510988.pdf?OpenElement.

s See generally, Press Release, U.S. Attorney's Office for the Southern District of New York, U.S.

Announces Charges In Connection With Secret Kickbacks To The Iragi Government Related To The
United Nations’ Oil-For-Food Program (Oct. 21, 2005) available at
http://www.justice.gov/usao/nys/pressreleases/October05/chalmersetalsupersederpr.pdf.




The case against Italian manufacturer Fiat, S.p.A. is typical of those on the humanitarian
side of the program.® Between 2000 and 2003, Fiat entered into a series of agreements with a
value of over €46 million to sell industrial pumps, gears and similar equipment. Over $4 million
in what were called "after sales service fees" — kickbacks — were added to the contract prices.
The fees were not properly recorded in the books and records of the company.*

Fiat, whose ADRs were traded in New York until the company delisted in 2007, and its
subsidiaries resolved the criminal inquiry by entering into a deferred prosecution agreement with
the DOJ at the parent company level, coupled with guilty pleas by three subsidiaries. The parent
company accepted responsibility for the acts of its subsidiaries, although it was not charged, and
agreed to pay a $7 million criminal fine.*> Two subsidiaries pleaded guilty to charges of
conspiracy to commit wire fraud and to violate the books and records provisions of the FCPA. A
third pleaded guilty to a charge of conspiracy to commit wire fraud. The FCPA bribery

provisions were not implicated because the payments went to the government of Irag, not a

% Other examples of humanitarian side cases include: U.S. v. Novo Nordisk A/S, Case No. 1:09-cr-00126

(D.D.C. May 11, 2009) and SEC v. Novo Nordisk A/S, Civil Action No. 1:09-CV-00862 (D.D.C. filed May
11, 2009) (actions involving the sale of insulin and other medicines; the DOJ investigation was settled with
a deferred prosecution agreement and the payment of a $9 million criminal fine); SEC v. AB Volvo, No. 08-
00473 (D.D.C. Filed Mar. 20, 2008) (involving the sale of humanitarian goods; the DOJ investigation was
settled when the company agreed to execute a deferred prosecution agreement and pay a $7 million
criminal fine, Press Release, U.S. Dept. of Justice, AB Volvo to Pay $7 Million Penalty for Kickback
Payments to the Iragi Government under the U.N. Oil for Food Program (Mar. 20, 2008), available at
http://www.justice.gov/opa/pr/2008/March/08_crm_220.html); SEC v. Akzo Nobel, N.V., No. 07-02293
(D.D.C. filed Dec. 20, 2007) (DOJ investigation resolved with a non-prosecution agreement which required
the company to cooperate with the Dutch National Public Prosecutor’s Office a pay a fine of at least
€381,000, Press Release, U.S. Dept. of Justice, Akzo Nobel Acknowledges Improper Payments Made by its
Subsidiaries to Iragi Government, (Dec. 20, 2007), available at
http://www.justice.gov/opa/pr/2007/December/07_crm_1024.html); and SEC v. Textron Inc. No. 07-01505
(D.D.C. Filed Aug. 23, 2007) (DOJ investigation resolved with the payment of a $1.15 million fine and
entry into a non-prosecution agreement).

% Press Release, U.S. Dept. of Justice, Fiat Agrees to $7 Million Fine in Connection with Payment of $4.4

Million in Kickbacks by Three Subsidiaries Under the U.N. Oil for Food Program (Dec. 22, 2008)
available at http://www.justice.qgov/opa/pr/2008/December/08-crm-1140.html.

40 See Letter from DOJ to John Hardiman ("Fiat Deferred Prosecution Agreement™), dated Dec. 22, 2008,
available at http://www.justice.gov/opa/documents/fiat-dpa.pdf.
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“foreign official" as defined in the Act.** The settlement of the case was impacted by the
cooperation of the company, as the DOJ acknowledged, which conducted a complete
investigation and instituted certain remedial measures.*?

Fiat also settled with the SEC. The parent company consented to the entry of a
permanent injunction prohibiting future violations of the FCPA books and records provisions. It
also agreed to pay disgorgement of about $5.3 million, prejudgment interest and a civil penalty
of $3.6 million.*

Irag also demanded kickbacks on the oil side of the program. In those cases, the
improper payments were typically made by adding a surcharge to the price. The action involving
Chevron Corporation is typical. From April 2001 to May 2002, the company purchased about 78
million barrels of crude oil from Iraq under 36 contracts with third parties. It paid about $20
million in surcharges or kickbacks to Iragi’s State Oil Marketing Organization or "SOMO."
Before the purchases, Chevron learned about Iraq’s demand for kickbacks. In January 2001, the
company instituted a policy prohibiting the payment of surcharges and directing that traders
obtain prior written approval from the Director of Global Crude Trading before any Iraqi oil
purchase, as well as a management review of the proposed deal. Traders ignored the policy.
Management routinely approved the purchases, although documents suggested it knew about the

surcharges.**

41 U.S. v. Iveco S.p.A., No. 1:08-cr-00377 (D.D.C. Dec. 22, 2008); U.S. v. CNH ltalia S.p.A., No. 1:08-cr-
00377 (D.D.C. Dec. 22, 2008); U.S. v. CNH France S.A., No. 1:08-cr-00377 (D.D.C. Dec. 22, 2008).
These cases are a good example of enforcement officials effectively broadening the reach of the statutes.
See Section Il infra.

4 The papers do not indicate how the fine was calculated. Fiat Deferred Prosecution Agreement at 2-3.

4 SEC v. Fiat S.p.A., No. 1:08-cv-02211 (D.D.C. Filed Dec. 22, 2008); SEC Litig. Rel. 20835 (Dec. 22,
2008).
4 The facts are drawn from the SEC’s complaint in SEC v. Chevron Corp., No. 07-cv-10299 (S.D.N.Y. filed

Nov. 14, 2007) and Press Release, U.S. Attorney’s Office for the Southern District of New York, Chevron
Corporation Agrees to Pay $30 Million in Oil-For-Food Settlement (Nov. 14, 2007) available at
(footnote continued)
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Chevron resolved possible criminal charges by entering into a non-prosecution agreement
with the U.S. Attorney's Office for the Southern District of New York ("USAO SDNY"), while
simultaneously settling® with the SEC, the Office of Foreign Asset Control (*OFAC") and the
New York County District Attorney’s Office ("Manhattan DA"). In that settlement, the
company agreed to make the following payments: (1) $20 million to the USAO SDNY (which
was transferred to the Development Fund of Iraq); (2) $5 million to the Manhattan DA; and (3) a
$2 million civil penalty to OFAC.* The USAO SDNY cited the cooperation of the company,
which was considered in the overall settlement.*’

To settle with the SEC, Chevron consented to the entry of a permanent injunction
prohibiting future violations of the FCPA books and records and internal control provisions and
agreed to pay disgorgement of $25 million, along with prejudgment interest and a penalty of $3
million. Those obligations were satisfied by the payments made to resolve the two criminal

investigations.*®

(footnote continued)
http://www.justice.gov/usao/nys/pressreleases/November07/chevronagreementpr.pdf ("USAO SDNY
Chevron Press Release™).

° A number of FCPA cases involve simultaneous investigations by U.S. government agencies. An increasing

number involve parallel investigations by U.S. enforcement officials, as well as those in other countries.
See, e.g., the actions involving Siemens A.G., BAE Systems PLC and Daimler A.G., discussed infra in
Section V.

46 USAOQO SDNY Chevron Press Release.

4 That cooperation included: (1) making available the results of its internal investigation; (2) committing to

continued cooperation; (3) implementing enhanced compliance procedures; (4) terminating culpable
employees; and (5) entering into the agreements with other regulators. See USAO SDNY Chevron Press
Release.

8 SEC v. Chevron Corp., No. 07-cv-10299 (S.D.N.Y. filed Nov. 14, 2007); SEC Litig. Rel. No. 20363 (Nov.
14, 2007). Examples of other oil side cases include: U.S. v. Innospec Inc., Case No. 1:10-cr-00061
(D.D.C. Filed March 18, 2010); SEC v. Innospec Inc., Case No. 1:10-cv-00448 (D.D.C. Filed March 18,
2010); U.S. v. Wyatt, Case No. 1:05-cr-00059 (S.D.N.Y. Feb. 7, 2007); Press Release, U.S. Attorney’s
Office for the Southern District of New York, U.S. Announces Oil-For-Food Settlement With El Paso
Corporation (Feb. 7, 2007), available at:
http://www.usdoj.gov/usao/nys/pressreleases/February07/elpasoagreementpr.pdf; SEC v. El Paso
Corporation, Case No. 07-00899 (S.D.N.Y. Filed Feb. 7, 2007); SEC Litig. Rel. No. 19991 (Feb. 7, 2007);
Press Release, U.S. Attorney’s Office for the Southern District of New York, Texas Oilman Enters Mid-
Trial Guilty Plea To Charges Of Conspiring To Make Illegal Payments To The Former Government Of
Irag (Oct. 1, 2007) available at http://www.justice.gov/usao/nys/pressreleases/October07/wyattpleapr.pdf.
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2. The Oil Services-Freight Forwarding Cases.

A second significant group of industry-wide actions focused on the oil services and
freight forwarding industry. Six companies were involved: Panalpina Worldwide Transport
(Holdings) Ltd. ("Panalpina™), Pride International, Inc. ("Pride"), Royal Dutch Shell plc ("Shell™)
Noble Industries, Inc. ("Noble™), Tidewater Inc. (Tidewater™), and Transocean, Inc.
("Transocean") and/or their subsidiaries.* The SEC also brought an action against
GlobalSantaFe Corporation, which had merged into Transocean in 2007.%°

The cases in this group trace to an earlier investigation, a sweep and two corporate
whistleblowers. In 2007, the DOJ and the SEC settled actions with Vetco Gray Controls, Inc.
and others. That inquiry involved bribes paid through the services of an international freight
forwarding and customs clearing company in Nigeria where Panalpina conducted business and
where most of the activities in this group of cases occurred.” Following the Vetco cases, the
DOJ conducted a sweep of the oil services companies.®® In addition, while under investigation

for possible FCPA charges, Pride furnished enforcement officials with a substantial amount of

49 Press Release, U.S. Dept. of Justice, Oil Services Companies and a Freight Forwarding Company Agree to

Resolve Foreign Bribery Investigations and to Pay More Than $156 Million in Criminal Penalties (Nov. 4,
2010) available at http://www.justice.gov/opa/pr/2010/November/10-crm-1251.html ("Nov. 4, 2010 DOJ
Press Release").

50 See infra note 49.

5 Press Release, Dept. of Justice, Three Vetco International Ltd. Subsidiaries Plead Guilty to Foreign Bribery

and Agree to Pay $26 Million in Criminal Fines (Feb. 6, 2007), available at
http://www.justice.gov/opa/pr/2007/February/07_crm_075.html. The freight forwarding company appears
to be Panalpina, who had been under investigation since 2006, according to DOJ. Government’s Motion
for Downward Departure, filed in U.S. v. Panalpina Inc., No. 10-cr-765 (S.D. Tex. Filed Dec. 10, 2010).

52 See, e.¢., Press Release, SEC, SEC Charges Seven Oil Services and Freight Forwarding Companies for

Widespread Bribery of Customs Officials (Nov. 4, 2010), available at
http://www.sec.gov/news/press/2010/2010-214.htm ("Nov. 4, 2010 SEC Press Release"); see also Witten,
Section 8.01 (discussing sweeps).
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information about Panalpina which, in turn, provided information on others as part of its
cooperation efforts.

Five of the six cases in this group involved, in part, bribes paid in Nigeria to customs
officials relating to the development of Nigeria’s first deep water oil drilling operation known as

the Bonga Project.>*

The sole exception is the case involving Pride International, which is a
Houston-based worldwide operator of offshore oil and gas drilling rigs. The charges in that
action centered on claims that between 2003 and 2004 the company, through certain subsidiaries,
branches, employees and agents, paid over $804,000 in bribes to, or for the benefit of,
government officials in Venezuela, India and Mexico to extend drilling contracts, secure a
favorable administrative decision relating to a customs dispute and avoid the payment of customs
duties. Pride received at least $13 million in benefits. The bribes were improperly recorded in
the books and records of subsidiaries, which were consolidated into those of the parent.”

The company settled with the DOJ, entering into a deferred prosecution agreement under
which the company agreed to pay a fine of $32,625,000.>° Its subsidiary, Pride Forasol, S.A.S.,

pleaded guilty to charges of conspiracy to violate, and violations of the anti-bribery provisions

and aiding and abetting violations of the books and records provisions.>” The DOJ considered

5 Nov. 4, 2010 DOJ Press Release ("Pride provided information and substantially assisted in the investigation

of Panalpina."). See also U.S. v. Pride Int'l, Inc., No. 10-CR-766 (S.D. Tex. Nov. 4, 2010); Government's
Motion for Downward Departure in U.S. v. Panalpina, Inc. No. 4:10-cr-00765 (S.D. Tex. Dec. 7, 2010)
("Motion in Panalpina case").

5 Many of the payments characterized as bribes in this group of cases appear to be facilitation payments

related to customs issues. Nov. 4, 2010 DOJ Press Release.
% See Nov. 4, 2010 DOJ Press Release.

% Deferred Prosecution Agreement at 10 in U.S. v. Pride International, Inc., No. 4:10-cr-00766 (S.D. Tex.
filed Nov. 4, 2010), available at http://www.justice.gov/opa/documents/pride-intl-dpa.pdf. (“Pride
Deferred Prosecution Agreement™). The information charged the company with conspiracy to and violating
the anti-bribery and book and records provisions of the FCPA. Id.

5 U.S. v. Pride Forasol, S.A.S. No. 4:10-cr-00771 (S.D. Tex. Filed Nov. 4, 2010).
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the extensive cooperation of the company in resolving the case. That is reflected in the fine of
$32,625,000, which is about half of the lower end of the sentencing guideline calculation.>®

Pride International also settled with the SEC. The terms were substantially similar to
those of the other cases in this group, except for Shell. The company consented to the entry of a
permanent injunction prohibiting violations of the anti-bribery and books and records and
internal control provisions of the FCPA and agreed to pay $23,529,718 in disgorgement and
prejudgment interest.>

Panalpina was at the center of each of the other cases in this group. The company is a
global freight forwarding and logistics services firm. Enforcement officials claimed it had a
culture of corruption. Over a five-year period beginning in 2002, the company was alleged to
have paid bribes to foreign officials valued at $49 million, including $27 million on behalf of
U.S. customers. Bribes were also paid in six other countries to circumvent local rules regarding
the import of goods and materials.”° Panalpina settled with the DOJ, executing a deferred
prosecution agreement in which it agreed to pay a $70.56 million fine, which was reduced from
the guideline range based on cooperation.”" The company also agreed to report to enforcement
officials on its compliance efforts. Panalpina, Inc., the U.S. subsidiary and a domestic concern,

pleaded guilty to charges of conspiracy to violate the books and records provisions and aiding

%8 Pride Deferred Prosecution Agreement at 4-9.

5 SEC v. Pride International, Inc., No. 4:10-cv-4385 (S.D. Tex. Nov. 4, 2010); SEC Litig. Rel. 21726 (Nov.
4, 2010).
60 See Nov. 4, 2010 DOJ Press Release.

61 The information contained one count of conspiracy and another based the bribery provisions. U.S. v.

Panalpina World Transport (Holdings) Ltd., No. 4:10-cr-0769 (S.D. Tex. Filed Nov. 5, 2010). After not
cooperating for several months, the company provided substantial assistance to the Department and the
SEC in addition to implementing significant remedial measures. See Deferred Prosecution Agreement
(Nov. 4, 2010) in U.S. v. Panalpina World Transport (Holdings) Ltd., No. 4:10-cr-0769 (S.D. Tex. Filed
Nov. 5, 2010) at 11 5(g) & (h), available at http://www.justice.gov/opa/documents/panalpina-world-
transport-dpa.pdf .
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and abetting certain customers in violating those provisions of the FCPA.%? The settlement
reflected what the DOJ called the “extensive cooperation” of the company.®® That cooperation
included furnishing information regarding others to enforcement officials.**

The U.S. subsidiary of the company settled with the SEC. It consented to the entry of a
permanent injunction prohibiting future violations of the anti-bribery provisions and from aiding
and abetting violations of the books and records provisions of the FCPA. It also agreed to pay
$11,329,369 as disgorgement. This was an unusual case for the SEC since it did not involve a
publicly traded company. It was based on claims that the company acted in conjunction with
issuers.®

Shell Nigerian Exploration and Production Co. Ltd. ("SNEPCQO"), a subsidiary of Royal
Dutch Shell plc, whose ADRs were traded in New York, obtained what is perhaps the most

favorable SEC settlement in this group. The action focused on the period March 2004 through

62 U.S. v. Panalpina Inc., No. 4:10-cr-0765, (S.D. Tex. Filed Nov. 4, 2010). The Plea Agreement, dated
November 4, 2010, available at http://www.justice.gov/opa/documents/panalpina-inc-plea-agreement.pdf,
states at { 19 that the base fine level is $45.5 million and the fine range is $72.8 million to $145.6 million.

63 See Lanny A. Breuer, Assistant Attorney General, Remarks at the 24th National Conference on the Foreign

Corrupt Practices Act (Nov. 16, 2010) available at http://www.justice.gov/criminal/pr/speeches/2010/crm-
speech-101116.html. The sentencing guideline calculation yielded a fine range of $72.8 million to $145.6
million, with the inclusion of a 2-level deduction for cooperation. The company agreed with the DOJ to a
fine of $70,560,000 which is slightly below the lowest end of the guideline range. The cooperation
consisted of: (1) conducting comprehensive anti-bribery compliance investigations of operations of the
company’s subsidiaries in seven countries in addition to separate investigations related to the U.S. and
Swiss operations; (2) reviewing certain transactions and operations in 36 countries; (3) voluntarily
reporting the results of its inquiries in over 60 meetings and phone calls with DOJ and the SEC; (4)
ensuring the availability of over 300 current and former employees including instituting a limited amnesty
program to ensure cooperation; (5) developing evidence against third parties; and (6) taking extensive
remedial steps including retaining outside compliance counsel to advise the company in undertaking further
remedial measures and compliance enhancements. See Deferred Prosecution Agreement in U.S. v.
Panalpina Worldwide Transport, Ltd., No. 10-cr-769 (S.D. Tex. filed Nov. 4, 2010).

Motion in Panalpina case at 4.

6 SEC v. Panalpina, Inc., No. 4:10-cv-4334 (S.D. Tex. Nov. 4, 2010); SEC Litig. Rel. No. 21727 (Nov. 4,
2010).

Shortly before the DOJ and the SEC announced their settlements with Panalpina, the company agreed to
plead guilty and pay a criminal fine for its role in a price fixing conspiracy. Panalpina World Transport
was one of six companies in the international freight forwarding business to enter into the plea agreements.
Press Release, U.S. Dept. of Justice, Six International Freight Forwarding Companies Agree to Plead
Guilty to Criminal Price-Fixing Charges (Sept. 30, 2010) available at
http://www.justice.gov/opa/pr/2010/September/10-at-1104.html.

64
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November 2006 during the construction phase of the Bonga Project and the efforts by SNEPCO
and others to explore and produce oil in the first deepwater project in Nigeria. The company
paid over $2 million to subcontractors and agents for customs clearance services, knowing that
some or all of the money paid through Panalpina was reimbursement for sums paid to Nigerian
Customs Services to expedite the delivery of materials. Avoiding Nigerian duties, taxes and
penalties resulted in a $7 million financial benefit to the company. The payments were not
accurately reflected in the books and records of the company, which were consolidated with
those of Royal Dutch Shell.®®

SNEPCO entered into a deferred prosecution agreement with the DOJ and agreed to pay
a criminal penalty of $30 million. The agreement acknowledged the cooperation of the
company. Noticeably missing, however, was any discussion of those efforts as in the Panalpina
papers. Although the conduct here did not appear to be as extensive as in Panalpina, the fine
was similar in that it was slightly below the bottom of the sentencing guideline range.®’

To settle with the SEC, Royal Dutch Shell plc and its U.S. subsidiary, Shell International
Exploration and Production Inc., consented to the entry of a cease and desist order prohibiting
future violations of Exchange Act 8§88 30A, 13(b)(2)(A) and 13(b)(2)(B) in a Commission
administrative proceeding. The Respondents also agreed to pay $18,149,459 in disgorgement
and prejudgment interest. The SEC did not mention the cooperation of the company. Yet, this

was the only case in this group to be resolved with an administrative cease-and-desist order,

66 See Nov. 4, 2010 DOJ Press Release.

o7 See Nov. 4, 2010 DOJ Press Release. The underlying criminal information alleged that SNEPCO
conspired to violate the anti-bribery and books and records provisions of the FCPA and aided and abetted
violations of the books and records provisions. U.S. v. Shell Nigeria Exploration and Production Company
Ltd,, No. 10-cr-767 (S.D. Tex. Filed Nov. 4, 2010). The Deferred Prosecution Agreement entered into in
this case sets forth a fine calculation which shows the base fine as $28.5 million. The fine range is $34.2
million to $68.4 million. Deferred Prosecution Agreement in U.S. v. Shell Nigeria Exploration and
Production Company Ltd,, No. 10-cr-767 (S.D. Tex. Filed Nov. 4, 2010) at 8, available at
http://www.justice.gov/criminal/fraud/fcpa/cases/snepco/11-04-10shepco-dpa.pdf.
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rather than a Federal Court injunction. There was no discussion in the papers which indicated
the basis for this settlement.®®

Noble Corporation was the only company in this group to settle potential criminal
liability with a non-prosecution agreement. According to the court papers, beginning in January
2003, and continuing through early 2007, whenever the temporary arrangement to have company
drilling equipment in the country was about to expire, false paper work was submitted on Noble's
behalf to Nigerian officials. This permitted Noble to maintain its equipment in the country and
avoid paying duties as required by law. Payments were made to government officials in
connection with these transactions. The overall benefit to the company was about $2,973,000.%

The non-prosecution agreement reflected the cooperation of the company, according to
the DOJ: "The non-prosecution agreement recognizes Noble’s early voluntary disclosure,
thorough self-investigation of the underlying conduct, full cooperation with the department and
extensive remedial measures . . .""® As part of that agreement, the company did, however, pay a
$2.59 million criminal fine.”*

In contrast, Noble settled with the Commission on the same terms as the other defendants
in this inquiry, with the exception of Shell. The company consented to the entry of a permanent
injunction prohibiting future violations of the anti-bribery and books and records and internal

control provisions and agreed to pay disgorgement and prejudgment interest of $5,576,998."

68 In the Matter of Royal Dutch Shell plc, and Shell International Exploration and Production Inc., Adm.
Proc. File No. 3-14107 (Nov. 4, 2010).

69 See Non-Prosecution Agreement between DOJ and Noble (Nov. 4, 2010), available at
http://www.justice.gov/opa/documents/noble-npa.pdf .

7o See Nov. 4, 2010 DOJ Press Release; Non-Prosecution Agreement between DOJ and Noble (Nov. 4, 2010),

available at http://www.justice.gov/opa/documents/noble-npa.pdf . The Non-Prosecution Agreement does
not discuss a fine range for Naoble.

n Id.

2 SEC v. Noble Corporation, No. 4:10-cv-4336 (S.D. Tex. filed Nov. 4, 2010); SEC Litig. Rel. No. 21728
(Nov. 4, 2010).
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Like Noble, Transocean self-reported and cooperated. Unlike Noble, however, the
company resolved the charges by entering into a deferred prosecution agreement rather, than a
non-prosecution agreement.

Transocean is a Cayman Islands corporation with principal executive offices in the
islands and Houston, Texas. Through a merger in 2008, the company became a subsidiary of
Transocean Ltd., a Swiss company. The charges against Transocean centered on approximately
$90,000 in bribes paid by its freight forwarding agents in Nigeria to customs officials in that
country to circumvent local customs regulations regarding the import of goods and materials
including deep-water oil rigs.” In its settlement with the DOJ, Transocean agreed to pay a
criminal file of $13,440,000 which is about 20% below the bottom of the guideline range.”

The company also settled with the SEC. The Commission’s complaint alleged violations
of the anti-bribery provisions, as well as the books and records provisions, despite the fact that
the payments appeared to fall within the facilitation payment provisions and were recorded in a
facilitation account in the records of the company. Nevertheless, the company consented to the
entry of a permanent injunction prohibiting future violations of the anti-bribery and books and
records provisions and agreed to pay disgorgement and prejudgment interest of $7,265,080.”

Tidewater is the third company in this group of cases which self-reported. Like
Transocean, the company resolved the criminal inquiry by entering into a deferred prosecution

agreement.

S The information filed against Transocean charged one count of conspiracy to violate the anti-bribery and

books and records provisions of the FCPA, one count alleging a violation of the anti-bribery provisions and
two counts of violating the books and records provisions. See Information in U.S. v. Transocean, Inc., No.
4:10-cr-00768 (S.D. Tex. filed Nov. 4, 2010); see also Nov. 4, 2010 DOJ Press Release.

“ The fine range was $16.8 million to $33.6 million. Deferred Prosecution Agreement at 4-11 in U.S. v.

Transocean Inc., (S.D. Tex. Nov. 4, 2010) available at http://www:.justice.gov/opa/documents/transocean-
info.pdf.

75 SEC v. Transocean Inc., No. 1:10-cv-01891 (D.D.C. filed Nov. 4, 2010). The complaint names both the
Swiss parent and the subsidiary. See also SEC Litig. Rel. No. 21725 (Nov. 4, 2010).
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Transocean is a Delaware corporation with headquarters in New Orleans, Louisiana. The
company operates offshore service and supply vessels. Tidewater Marine International, Inc.
("TMI™), a wholly-owned subsidiary, was the primary international operating entity for
Tidewater. The DOJ alleged that TMII caused $160,000 in bribes to be paid to tax inspectors in
Azerbaijan to improperly secure favorable tax assessments. It also paid approximately $1.6
million in bribes through Panalpina to Nigerian customs officials to induce them to disregard
customs regulations.”® Tidewater and TMII entered into a Deferred Prosecution Agreement to
resolve charges with the DOJ and paid a criminal fine of $7.35 million, which is about 30%
below the bottom of the guideline range.”’

In settling with the SEC, Tidewater consented to the entry of a permanent injunction
prohibiting future violations of the bribery and books and records provisions. It also agreed to
pay disgorgement and prejudgment interest of $8,104,362 and a penalty of $217,000. The SEC
stated that the fine was not increased because of the criminal penalties.”® This statement is
puzzling since Tidewater was the only company in this group to settle with the DOJ and the SEC

and pay a civil fine.”

& See Information in U.S. v. Tidewater Marine International, Inc., 4:10-cr-00770 (S.D. Tex. filed Nov. 4,

2010); see also Nov. 4, 2010 DOJ Press Release.

The range was $10.5 million to $21 million. Deferred Prosecution Agreement at 4-11 in U.S. v. Tidewater
Marine International, Inc., No. 4:10-cr-00770 (S.D. Tex. filed Nov. 4, 2010) available at
http://www.justice.gov/opa/documents/tidewater-info.pdf.

7

e SEC v. Tidewater Inc., No. 2:10-CV-04180 (E.D. La. filed Nov. 4, 2010); see also SEC L.itig. Rel. No.
21729 (Nov. 4, 2010).
7 The SEC did impose a civil fine on GlobalSantaFe. SEC v. GlobalSantaFe Corp., No. 1:10-cv-01890

(D.D.C. filed Nov. 4, 2010). There, the company resolved possible charges by consenting to the entry of a
permanent injunction prohibiting future violations of the anti-bribery and books and records provisions of
the FCPA. The company also agreed to pay disgorgement of $3,758,165 and a civil penalty of $2.1
million. SEC Litig. Rel. No. 21724 (Nov. 4, 2010). The DOJ did not enter into a settlement with this
company, however, which, by the time of the case, had merged with a subsidiary of Transocean Ltd. This
suggests that at least as to this group of cases the SEC deferred demanding a civil fine where a criminal
penalty was imposed — except as to Tidewater.
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Collectively this group of cases highlights the repeated statements of enforcement
officials regarding their increasing ability to conduct such industry-wide investigations and
sweeps. It also illustrates the presence of enforcement officials in a variety of industries
involved in international transactions. This presence is critical to the enforcement efforts of the
New Era.

C. Whistleblowers

In the future, the efforts of enforcement officials may be aided by two groups of
whistleblowers. First, an emerging trend in "cooperation credit™ is the new corporate
whistleblower. Business organizations ensnared in FCPA inquires are developing evidence
against others in an effort to mitigate their own liability. Companies such as Panalpina, Siemens
A.G. and Johnson & Johnson, Inc. have furnished enforcement officials with information about
others developed through their investigations in an effort to earn cooperation credit with the DOJ
and the SEC and mitigate their own liability.®® Since companies can be expected to have
significant information regarding their industry, business partners and competitors, this new
trend may significantly bolster the efforts of enforcement officials.®* If this trend continues, it

may well be an important source of information for enforcement officials.

80 Government's Motion for Downward Departure in U.S. v. Panalpina, Inc. No. 4:10-cr-00765 (S.D. Tex.

Dec. 7, 2010) ("As a part of its overall cooperation efforts, Panalpina developed and timely provided
detailed and significant information regarding third parties ..."); Department's Sentencing Memorandum in
U.S. v. Siemens Aktiengesellschaft, No. 1:08-cr-00367 (D.D.C. filed Dec. 12, 2008) at 16 ("As part of its
overall cooperation efforts, Siemens ... has developed and timely provided detailed and significant
information regarding third parties, including individuals and entities that were used as conduits to conceal
corrupt payments made to foreign government officials."); Press Release, U.S. Dept. of Justice, Johnson &
Johnson Agrees to Pay $21.4 Million Criminal Penalty to Resolve Foreign Corrupt Practices Act and Oil
for Food Investigations (Apr. 9, 2011) available at http://www.justice.gov/opa/pr/2011/April/11-crm-
446.html ("The [deferred prosecution] agreement recognizes ... the extraordinary cooperation provided by
the company to the department, the SEC and multiple foreign enforcement authorities, including significant
assistance in the industry-wide investigation.").

8l DOJ has used this approach for years in other areas. For example, individuals have long sought to mitigate

criminal liability by offering to cooperate and furnish information on others involved in violations of the
law. Similarly, the DOJ’s antitrust division has offered amnesty to the first company to report a conspiracy
and identify its other members. Scott D. Hammond and Belinda A. Barnett, "Frequently Asked Questions
(footnote continued)
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Second, the new SEC whistleblower rules may also significantly aid the efforts of
enforcement officials. Under those provisions, the whistleblower can obtain a bounty of 10% to
30% of certain amounts obtained by the SEC in a successful enforcement action developed from
the tip. The whistleblower is not required under the Rules to report the information first to the

.82 The Commission’s rules

company and is protected under Section 922 of the Dodd-Frank Ac
provide a significant incentive for employees to "blow the whistle” on their employer in view of
the potentially large bounties which may be available given the large sums which are frequently
paid to resolve FCPA cases.?® These tips, those from corporate whistleblowers and the
increasing experience of enforcement officials in conducting industry-wide inquiries may well
result in more sweeps and industry-wide investigations and create a virtual omnipresence in the
marketplace for enforcement officials.* Corporate officials would be well advised to carefully

monitor enforcement trends in their industry.

1. EXPANSIVE INTERPRETATIONS OF THE FCPA.

One of the defining characteristics of the new era of enforcement is an aggressive

application of the statutes. In part, this emanates from the lack of litigated cases and court

(footnote continued)
Regarding The Antitrust Division's Leniency Program And Model Leniency Letters (November 19, 2008),"
U.S. Dept. of Justice (Nov. 19, 2008) available at http://www.justice.gov/atr/public/criminal/239583.htm.

82 Section 21F, Securities Exchange Act, 15 U.S.C. §78u-6.

8 Securities Whistleblower Incentives and Protections, 17 C.F.R. §§ 240.21F-1 to 240.21F-17.
84

The SEC has also adopted measures intended to foster cooperation by individuals, as well as companies.
These include the use of cooperation agreements as well as non-prosecution and deferred prosecution
agreements modeled on those which have long been used by the DOJ. Press Release, Securities and
Exchange Commission, SEC Announces Initiative to Encourage Individuals and Companies to Cooperate
and Assist in Investigations (Jan. 13, 2010) available at http://www.sec.gov/news/press/2010/2010-6.htm.
The fact that the SEC’s first deferred prosecution agreement was entered into in an FCPA case may suggest
that the Commission is actively fostering cooperation in this area through the use of these new tools. Press
Release, Securities and Exchange Commission, Tenaris to Pay $5.4 Million in SEC's First-Ever Deferred
Prosecution Agreement (May 17, 2011) available at http://www.sec.gov/news/press/2011/2011-112.htm.
The SEC is also rewarding individuals for cooperation. For example, it recently declined to prosecute an
individual involved in a fraud at his company based on the cooperation of the person as well as the fact that
he was no longer in the securities business. SEC Litig. Rel. No. 22298 (Mar. 19, 2012).
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decisions interpreting key provisions of the Act which can turn prosecutorial charging discretion
into the interpretation of the statute.®® In part, undefined terms in the Act which offer little
meaningful guidance for those involved in international business transactions can facilitate an
expansive approach to enforcement.

Aggressive interpretation begins with expanding the reach of the Act. Jurisdiction under
the FCPA is broad, but it has limits. In the first instance, it is keyed to the mails or any other
means or instrumentality of interstate commerce "in furtherance of" any illegal offer or payment.
Under these provisions, virtually any use of the mail, phone, fax, e-mail, text message or any
other method of interstate transportation is sufficient, according to enforcement officials.®® This
remains the only predicate for prosecuting non-U.S. issuers under the bribery provisions.

The reach of the statutes was augmented in 1998 when amendments were added to
include jurisdictional provisions based on the nationality principle, conforming the FCPA to the
OECD convention. This extended jurisdiction to cover the unlawful acts of any U.S. person or
entity outside the U.S.®” The amendments also extended jurisdiction to include non-U.S. persons
who engage in prohibited conduct while in the U.S.%

The settlement with JGC Corporation ("JGC"), a Japanese engineering and construction
firm, is instructive on the DOJ’s view of the jurisdictional provisions. The company was one of
the joint partners in the TSKJ consortium, a four-company joint venture involving the now

infamous Bonnie Island bribery scheme in Nigeria.?® JGC is based in Japan. It is not a domestic

8 Michael Levy, Prosecutorial Common Law, The FCPA Professor Blog (Mar. 16, 2011) available at

http://fcpaprofessor.blogspot.com/2011/03/prosecutorial-common-law.html.

8 See e.g., 15 U.S.C. § 78dd-2(h)(5).
8 15 U.S.C. § 77dd-1(g); 15 U.S.C. § 78dd-2(i).
88 15 U.S.C. § 78dd-3(a).

8 See Section 1V infra. . TSKJ consisted of Technip S.A., Snamprogetti Netherlands B.V., Kellogg, Brown

& Root, Inc., and JGC. See Information in U.S. v. JGC Corporation, No. 11-cr-260 (S.D. Tex. Apr. 6,
2011).
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concern and its shares are not registered for trading in the U.S. Nevertheless, the DOJ asserted
jurisdiction over the company based on two theories. One was conspiracy. The other was aiding
and abetting. "Non-U.S. person™ jurisdiction under Section 78dd-3 was cited. The criminal
information filed in conjunction with the deferred prosecution agreement alleged that JGC either
conspired with, or aided and abetted, "domestic concerns™ and "issuers" to pay bribes in violation
of the FCPA.®® The government also contended that it had jurisdiction over JGC under a
territorial jurisdiction theory based on acts done "while in the U.S. making use of the mail or
means of interstate commerce.” This assertion was based on claims that JGC aided a "domestic
concern™ in causing U.S. dollar payments to be wire transferred from a bank in Amsterdam to a
financial institution in Switzerland via a correspondent bank in New York.™ A similar approach
has been used in other cases.”

In U.S. v. Patel, however, the DOJ suffered a setback in utilizing this approach. Patel is
one of the now collapsed "Africa Sting™ cases arising from the largest FBI sting operation in an
FCPA case.” There, the U.S. asserted territorial jurisdiction over a British subject who sent a
DHL package containing a contract from the United Kingdom to the United States. Judge Leon,
in an oral opinion on a motion under Fed. R. Crim. P. 29, held that Mr. Patel was not in the

territory of the United States when he made use of the mails or means of interstate commerce

% See also supra the discussion of the SEC’s assertion of jurisdiction on Panalpina in Section 11(B)(2).

o See Information in U.S. v. JGC Corporation, No. 11-cr-260 (S.D. Tex. Apr. 6, 2011).

%2 In the ABB Vetco Gray, Inc. cases, the government alleged that the U.K. subsidiary of ABB, Ltd. (a Swiss

holding company) paid bribes to Nigerian government officials to obtain contracts for oil exploration
projects in the country. There are no actions of any employees of the U.K. subsidiary cited in the charging
papers. Jurisdiction was apparently based on the use of interstate commerce to obtain an accounting of, and
to reimburse illicit payments made by an employee of ABB’s U.S. subsidiary at the request of the U.K.
subsidiary. U.S. v. ABB Vetco Gray, Inc., No. 04-cr-279 (S.D. Tex. Jun. 24, 2004); see also U.S. v. Syncor
Taiwan, Inc., No 02-cr-1244 (C.D. Cal. Dec. 4, 2002) (charging foreign subsidiary of U.S. company with
FCPA violations based on e-mail messages from California to Taipei relation to bribes of Taiwanese
government officials).

% U.S. v. Patel, No. 1:09-cr-335 (D.D.C.) discussed infra in Section V..

24



and thus did not fall under the statutes making it unlawful "while in the U.S. to make use of the
mail or means of interstate commerce."%*

In a number of cases, a parent company has become entangled in FCPA charges through
the acts of a subsidiary. The Armor Holdings case employed this approach. There, Armor
Products International, Ltd. ("API"), a U.K. subsidiary of Armor Holdings, Inc., which is an
issuer and a subsidiary of BAE Systems, Inc., made payments to a third-party intermediary,
which in turn made payments to a U.N. official who directed business to the U.K. subsidiary. A
second subsidiary, Armor Holdings Products, LLC ("AHP"), disguised the payments in its books
and records which were made to intermediaries who brokered sales of goods to foreign
governments. The SEC charged Armor Holdings with violations of the anti-bribery provisions,
as well as the books and records sections, on the theory that the company controlled its
subsidiaries. The complaint alleged that the subsidiaries were agents of the parent, but offered

little supporting detail.*®

ot See Minute Entry for Proceedings on Jun. 6, 2011 in U.S. v. Patel, No. 1:09-cr-335 (D.D.C.); see also
Michael Koehler, Significant dd-3 Development in Africa Sting Case, The FCPA Professor Blog (Jun. 9,
2011) available at http://fcpaprofessor.blogspot.com/2011/06/significant-dd-3-development-in-africa.html.

% SEC v. Armor Holdings, Inc., No. 1:11-cv-01271 (D.D .C. Filed July 13, 2011); SEC Litig. Rel. 22037 (Jul.
13, 2011). Armor Holdings Inc. also entered into a non-prosecution agreement with the Department of
Justice and agreed to pay a $10.29 million penalty to resolve a criminal inquiry regarding this matter. See
Press Release, U.S. Dept. of Justice, Armor Holdings Agrees to Pay $10.2 Million Criminal Penalty to
Resolve Violations of the Foreign Corrupt Practices Act (Jul. 13, 2011) available at
http://www.justice.gov/opa/pr/2011/July/11-crm-911.html.

Armor Holdings also illustrates the difficulties often encountered in mergers. BAE acquired the firm in
2007, after the conduct involved. BAE self-reported and eventually resolved the case at the subsidiary
level after the merger closed with a non-prosecution agreement and a civil fine. It appears that the conduct
may have been discovered prior to the acquisition, but that the settlement could not be completed until after
the deal closed. In some deals, the conduct may not be discovered until later. In the actions involving
Watts Water Technologies, Inc., the company acquired a business in China in 2006 and installed FCPA
procedures, but did not implement training until 2009. During that period, payments were made to the
employees of a state-owned enterprise which were discovered by the parent company during training. The
matter was resolved with the payment of $2,755,815 in disgorgement, prejudgment interest and a civil
penalty of $200,000, along with the entry of a cease and desist order. In the Matter of Watts Water
Technologies, Inc., Adm. Proc. File No. 3-14585 (Oct. 13, 2011). See also Press Release, U.S. Dept. of
Justice, Johnson & Johnson Agrees to Pay $21.4 Million Criminal Penalty to Resolve Foreign Corrupt
Practices Act and Oil for Food Investigations (Apr. 9, 2011) available at
http://www.justice.gov/opa/pr/2011/April/11-crm-446.html (acquired subsidiary continued making illegal
payments after the acquisition and the firm failed to fully implement FCPA compliance procedures).
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Enforcement officials also appear to be expanding the definition of a bribe. Facilitating
payments or so-called "grease payments" are excluded from the scope of the bribery
provisions.*® The Act exempts "any facilitating or expediting payment to a foreign official,
political party, or party official the purpose of which is to expedite or to secure the performance
of a routine governmental action by a foreign official, political party, or party official." The
statute goes on to define routine government action in terms of "obtaining permits, licenses, or
other official documents to qualify a person to do business in a foreign country ... processing
governmental papers ... providing police protection, mail pickup and delivery, or scheduling
inspections ... providing phone service, power and water ... [and] actions of a similar nature."®’

Despite this directive from Congress, the exclusion seems to be vanishing. Many of the
payments in the Panalpina case were to customs officials for facilitation.”® In the recent settled
action against liquor giant Diago plc, a company with ADRs traded in the United States, the SEC
seems to have taken a similar approach. The administrative proceeding is based on alleged
violations of Exchange Act 88 13(b)(2)(A)&(B) stemming from small payments to government-
owned liquor store operators for product placement, label registration, lobbying fees and
promotion. The bulk of the payments did not seem to be bribes. Another payment was to a

Korean Customs Service official as a reward for assistance in negotiating a tax refund. Rewards

are not bribes, but gratuities under domestic U.S. law. Gratuities are not violations of the FCPA,

% The OECD opposes facilitation payments and has criticized the U.S. position. Organization for Economic

Cooperation and Development, "United States: Phase 3: Report On The Application Of The Convention On
Combating Bribery Of Foreign Public Officials In International Business Transactions And The 2009
Revised Recommendation On Combating Bribery In International Business Transactions" (Oct. 15, 2010),
available at http://www.oecd.org/datacecd/10/49/46213841.pdf. See also Jon Jordan, The OECD’s Call
For an End to "Corrosive" Facilitation Payments and the International Focus on the Facilitation Payments
Exception Under the Foreign Corrupt Practices Act, U. Pa. J. Bus. L. (2011). Most countries do not permit
such payments. Even in the U.S. most companies do not permit them. Elizabeth Spahn, Repeal the
Facilitation Payment Loophole, The FCPA Blog (Apr. 26, 2012) available at
http://www.fcpablog.com/blog/2012/4/26/repeal-the-facilitation-payment-loophole.html.

o See e.g., 15 U.S.C. § 78dd-1(f).
98

See supra Section 11(B(2).
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which requires that the defendant make the payment “corruptly™ and to influence official
decisions.”® The company settled charges that it improperly recorded the payments in its books
and records, consenting to a cease and desist order based on the those provisions.'®

In contrast, in Noble, the payments were actually booked in a facilitating payments
account.’® There, government officials scrutinized the nature of the payments involved,
concluding that they were in fact bribes, not facilitation payments. Accordingly, the SEC
charged the company with violations of the books and records provisions.

A related issue arises with respect to payments made under compulsion. The statute
limits the concept of bribery to payments made corruptly and to obtain or retain business.’® In
view of those requirements, payments made under distress or by compulsion should not be
considered bribes. The SEC’s case in NATCO Group seems apposite to this point. The company
is a Houston-based issuer. While doing business in Kazakhstan and using local workers and
expatriates, local immigration authorities claimed the expatriates did not have the proper
documentation and threatened to impose fines and to either jail or deport the workers if the

company did not pay the fines. Management paid the fines based on the belief that the workers

would otherwise be jailed, according to the SEC’s Order for Proceedings. The local subsidiary

% Corruptly is generally interpreted to mean with an evil motive, a point reflected in the legislative history.

Witten at Section 2.08.

100 In the Matter of Diago plc, Adm. Proc. File No. 3-14410 (Jul. 27, 2011). This case is another illustration of
the difficulties that can be encountered with acquisitions. There, the SEC alleged in its Order that "Diago’s
history of rapid multiinternational mergers and acquisitions contributed to defects in its FCPA compliance
programs." See also U.S. v. Bizjet International Sales and Support, Inc., Case No. 12-cr-61 (N.D. Okla.
Filed March 14, 2012) (subsidiary of Lufthansa Technik AG settled FCPA inquiry with the subsidiary
entering into a deferred prosecution agreement and the parent entering into a non-prosecution agreement.
The agreements include terms requiring that appropriate pre-merger FCPA compliance be conducted, that
appropriate training be conducted and that a report be furnished to the DOJ of any corrupt payments or
inadequate internal controls in newly acquired or merged businesses be disclosed).

1oL See supra at Section 11 B2, SEC v. Noble Corporation, No. 4:10-cv-4336 (S.D. Tex. filed Nov. 4, 2010);
SEC Litig. Rel. No. 21728 (Nov. 4, 2010); See also SEC v. Pride International, Inc., No. 4:10-cv-4335
(S.D. Tex. filed Nov. 4, 2010) (payments booked as related to customs services).

102 15 U.S.C. § 78dd-2(h)(3)(defining "knowingly").
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also made payments to facilitate the proper visas. To secure the payments, a consultant provided
the local subsidiary with bogus invoices totaling $80,000 for the funds. The invoices were
necessary under local law to withdraw the money from the bank. The company reimbursed the
invoices, although it knew their purpose. Despite the fact that the payments did not appear to be
bribes, NATCO settled the case based on FCPA books and records charges.'%®

Finally, the expansive definition of who is a foreign official, coupled with the vague test
for determining who falls within the definition, leaves any person doing business abroad at risk.
The term is a key limitation on the reach of the bribery provisions. It is defined in the Act to
include "any officer or employee of a foreign government or any department, agency, or
instrumentality thereof, or of a public international organization, or any person acting in an
official capacity for or on behalf of any such government or department, agency or
instrumentality."'® The government has taken the position that the term "agency or
instrumentality” includes state-owned enterprises and their employees.'%°

In view of the increasing trend in many countries to utilize state-owned entities, the
question of who is a foreign official is critical. This question has been litigated in four recent
cases.'® Each case involved allegations of payments to an employee of a state-owned enterprise.
Critical to each case was the question of what is an "instrumentality” under the FCPA. In each
case, the defendant or defendants moved to dismiss the Indictment on the grounds that the state-

owned enterprise was not an "instrumentality” and its employees were not "foreign officials."

103 In the Matter of NATCO Group, Inc., Adm. Proc. File No. 3-13742 (Jan. 11, 2010); SEC v. NATCO Group,
Inc., No. 4:10-cv-00098 (S.D. Tex. Jan. 11, 2010).

104 15 U.S.C. § 78dd-2(h)(2).

105 Instrumentality includes "state-owned and state-controlled enterprises.” Nov. 2010 Senate Hearing

(Response to written questions, Greg Andres, Acting Deputy Assistant Attorney General, Criminal
Division, Dep't of Justice at 29).

106 U.S. v. Carson, No. 08-09-cr-0007 (C.D. Cal.), U.S. v. Esquenazi, No. 09-cr-21010 (S.D. Fla.), notice of
appeal filed Nov. 10, 2011; U.S. v. Lindsey Mfg, Co., No. 2:10-cr-01031 (C.D. Cal.) and U.S. v. O’Shea,
Case No. 09-629 (S.D. Tex.).
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The defendants' arguments did not succeed in any of the cases. In Carson and Esquenazi, for
example, the Court denied the motions to dismiss, but submitted the issue to the jury. In the
words of Judge Selna in Carson: "the question of whether state-owned companies qualify as
instrumentalities under the FCPA is a question of fact." Both Courts held that there were several
factors (none of which were dispositive) that must be considered by the jury when determining if
the state-owned enterprise was an “instrumentality."*®" This reflects the approach used by the
DOJ which is based on all the particular facts and circumstances of the case.*®

The difficulty with the facts and circumstances approach is two fold. First, many state-
owned enterprises appear to be no different than any other business organization and their use is
increasing. Second, the fact intensive analysis used by the courts can only be made after careful
study of all the pertinent facts and circumstances. Stated differently, the test can only effectively

be applied with hindsight, and then with difficulty.

107 See Minute Entry for May 18, 2011in U.S. v. Carson, No. 09-cr-777 (C.D. Cal.); Order Denying Defendant
Joel Esquenazi's (Corrected and Amended) Motion to Dismiss Indictment for Failure to State a Criminal
Offense and For Vagueness in U.S. v. Esquenazi, No. 09-cr-21010 (S.D. Fla. Nov. 19, 2010).

In Lindsey Mfg., Judge A. Howard Matz also rejected the arguments raised by the defendants, noting that
"[u]nder the Mexican Constitution, the supply of electricity is solely a government function,” and that
Comision Federal de Electricidad ("CFE"), was an electric utility company owned by the government of
Mexico that was responsible for supplying electricity to all of Mexico other than Mexico City. The Court
ruled that, under its ordinary meaning, CFE was an "instrumentality" of Mexico and therefore, its
employees were "foreign officials.” Minute Entry for April 20, 2011 in U.S. v. Lindsey Mfg, Co., No. 2:10-
cr-01031 (C.D. Cal.). The defendants in Lindsey Mfg. were convicted in May 2011. Press Release, U.S.
Dept. of Justice, California Company, Its Two Executives and Intermediary Convicted by Federal Jury in
Los Angeles on All Counts for Their Involvement in Scheme to Bribe Officials at State-Owned Electrical
Utility in Mexico (May 10, 2011) available at http://www.justice.gov/opa/pr/2011/May/11-crm-596.html.
That verdict was set aside on post trial motions based on prosecutorial misconduct. See Order Granting
Motion to Dismiss in U.S. v. Aguilar, 2:10-cr-01031 (C.D. Cal. Dec. 1, 2011). Although the government
initially appealed that ruling, it subsequently dismissed the appeal. Government's Motion for Voluntary
Dismissal of Appeal in U.S. v. Aguilar, No. 11-50507 (9th Cir. May 25, 2012). In O’Shea (which also
concerned payments to employees of the CFE), the motion to dismiss based on the "foreign official” issue
was also rejected. See Management Order in U.S. v. O’Shea, No. 09-629 (S.D. Tex. Jan 3, 2012).
Subsequently the Court dismissed all of the FCPA counts. See Order on Acquittal in U.S. v. O’Shea, No.
09-629 (S.D. Tex. Jan 17, 2012). Later, the DOJ dismissed the remaining counts. See Motion to Dismiss
the Remaining Counts of the Indictment in U.S. v. O’Shea, No. 09-629 (S.D. Tex. Feb. 9, 2012).

108 Nov. 2010 Senate Hearing (Response to written questions, Greg Andres, Acting Deputy Assistant Attorney

General, Criminal Division, Dep't of Justice at 28).

29



For business organizations encountering these organizations on a daily basis, the use of a
hindsight driven test can be problematic. While it is obvious that bribery is not an appropriate
way to conduct business, the question here can impact every-day decisions regarding routine
matters such as plant tours, promotions and entertainment. Paying for these items for potential
customers is routine in many industries. If, however, the customer turns out with hindsight to be
a "foreign official” because he or she is employed at an "instrumentality,” the routine payment
becomes a bribe that could end with a prison term.'®® Viewed in this context, the vague
definitions in the Act combined with the difficulty of determining who is a foreign official and
aggressive enforcement can create a trap for those who may well believe they are engaged in
nothing more than routine business activity. While it can be argued that the intent provisions of
the FCPA mitigate against such a result, no company or executive should be required to face the
prospect of even civil enforcement charges, let alone a criminal indictment under such
circumstances. Nevertheless, the expansive approach taken by enforcement officials on this
question, along with those on other key points of the statutes, coupled with the growing use of
state-owned enterprises means that many international companies will be at risk in their routine
business dealings.

IV. THE SPIRALING COST OF RESOLVING CORPORATE INQUIRIES.

One of the characteristics of the new era is the spiraling costs incurred by business
organizations to resolve FCPA charges. What was once a record-setting sum paid to resolve an

FCPA investigation today is no longer large enough to rank in the top ten. In 2007, for example,

109 See, e.¢., Press Release, U.S. Dept. of Justice, UTStarcom Inc. Agrees to Pay $1.5 Million Penalty for Acts

of Foreign Bribery in China (Dec. 31, 2009), available at
http://www.justice.gov/opa/pr/2009/December/09-crm-1390.html (settled action with UTSarcom, Inc.
where company arranged and paid for employees of Chinese state-owned telecommunications companies
to travel to popular tourist destinations in the U.S. supposedly as part of a trip for training). See also 15
U.S.C. 88 78dd-1(c)(2), 78dd-2( c )(2). Cf., FCPA Review Procedure Release No. 08-03 (July 11, 2008)
(approving limited payments).

30



Baker Hughes, Inc. and its subsidiary, Baker Hughes Services International Inc., paid $44
million to resolve FCPA investigations with several agencies. That sum set a new record for
payments to settle with enforcement officials.*’® Four years later, not only has the Baker Hughes
record been surpassed, the amount paid by the company is not even large enough to rank in the
top ten.

Presently, the ten largest amounts paid by corporations to resolve FCPA charges are:

1. Siemens A.G.: $800 million in the U.S. and $1.6 billion overall in 2008;

2. Kellogg Brown & Root LLC and Halliburton Company: $579 million in 2009;

3. BAE System PLC: $400 million in 2010;

4. Snamprogetti Netherlands B.V.: $365 million in 2010;

5. Technip S.A.: $338 million in 2010;

6. JGC Corporation: $218 million in 2011;

7. Daimler AG: $185 million in 2010;

8. Alcatel-Lucent S.A.: $137 million in 2010;

9. Magyar Telekom / Deutsche Telekom: $95 million in 2011,

10.  Panalpina Worldwide Transport (Holdings) Ltd.: $81.8 million in 2010.***

110 The subsidiary paid an $11 million criminal fine, and baker Hughes, Inc. settled with the SEC and agreed to

pay $10 million in civil penalties and more than $23 million in disgorgement. Press Release, U.S. Dept. of
Justice, Baker Hughes Subsidiary Pleads Guilty to Bribing Kazakh Official and Agrees to Pay $11 Million
Criminal Fine as part of Largest Combined Sanction Ever Imposed in FCPA Case (April 26, 2007),
available at http://www:.justice.gov/opa/pr/2007/April/07_crm_296.html ("The $44 million in combined
fines and penalties is the largest monetary sanction ever imposed in an FCPA case."); SEC Litig. Rel.
20094 (Apr. 26, 2007) SEC v. Baker Hughes Inc., No. 07-cv-1408 (S.D. Tex. Apr. 26, 2007). See also
USAO SDNY Chevron Press Release (announcing a $30 million settlement with multiple agencies), SEC
Litig. Rel. 20363 (Nov. 14, 2007); SEC v. Chevron Corp., No. 07-cv-10299 (S.D.N.Y. filed Nov. 14,
2007). See also Press Release, U.S. Dept. of Justice, Three Vetco International Ltd. Subsidiaries Plead
Guilty to Foreign Bribery and Agree to Pay $26 million in Criminal Fines (Feb. 6, 2007), available at
http://www.justice.gov/opa/pr/2007/February/07_crm_075.html (the press release notes that the sum paid
was the largest criminal fine at that time paid in an FCPA case).

1 This list is compiled and is periodically updated by the FCPA Blog, which is an excellent source of current

information on FCPA cases. See Richard J. Cassin, With Magyar In New Top Ten, It's 90% Non-U.S., The
FCPA Blog (Dec. 29, 2011), available at http://www.fcpablog.com/blog/2011/12/29/with-magyar-in-new-
top-ten-its-90-non-us.html.
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The charges in these cases tend to reflect the pattern of wrongful conduct and the
jurisdictional reach of the statutes.**> The outcome of possible criminal charges is, in most
instances, impacted by cooperation which can result in a deferred prosecution agreement or, in
rare instances, a non-prosecution agreement. In some instances, there are guilty pleas by
subsidiaries.**® The criminal fine is a function of the sentencing guidelines which, as
appropriate, considers the impact of cooperation.’** Settlements with the SEC tend to be
formulaic, with little impact for cooperation.

Often overlooked in the glare of headlines about sums paid to prosecuting authorities is
the cost of earning cooperation credit. That credit is a function of a series of factors including

self-reporting, furnishing the DOJ and the SEC all the facts as gathered in a comprehensive

112 A key point in settlement negotiations for some companies is the question of debarment. A company

which is convicted or pleads guilty to an FCPA violation may be precluded from contracting with the
federal government. This is an issue that is resolved by the particular agency rather than the DOJ since it
has not traditionally been viewed as a law enforcement issue. Some have advocated mandatory debarment.
The DOJ opposes such an approach as then Deputy AG, Criminal Division, DOJ Greg Andres made clear
in his response to written questions to the Senate Subcommittee on Crime and Drugs: "The purpose of
debarment proceedings historically has been to protect the public fisc, not to deter or punish wrongdoing.
Linking mandatory debarment to a criminal resolution would fundamentally alter the incentives of a
contractor-company to reach an FCPA resolution because such a resolution would likely lead to the
cessation of revenues for a government contractor — a virtual death knell for the contractor company.
Similarly, mandatory debarment would impinge negatively on prosecutorial discretion. If ever criminal
FCPA resolution were to carry with it mandatory debarment consequences, then prosecutors would lose the
necessary flexibility to tailor an appropriate resolution given the facts and circumstances of each individual
case." Nov. 2010 Senate Hearing (Prepared statement of Deputy AG, Criminal Division, Greg Anders at
65). But see, Drury D. Stevenson and Nicholas J. Wagoner, FCPA Sanctions: Too Big to Debar?, 80
Fordham L. Rev. 775 (2011) ("If ridding foreign markets of corruption truly is a top priority of the United
States, it seems both unfair and imprudent for federal agencies to continue awarding lucrative, multi-billion
dollar contracts it firms recently prosecuted for fraudulently obtaining them overseas.")

13 Enforcement officials also decline prosecutions in certain instances. The DOJ does not publish statistics on

the number of declinations. June 2011 House Hearing (Testimony of Greg Andres, Acting Deputy
Assistant Attorney General, Criminal Division, Dep't of Justice at 67) ("We don’t [publish statists on this]
in large part, because we don’t want to penalize a company or an individual that has been investigated and
not prosecuted, that there may be some prejudice from that."). While no company wants it published that
the DOJ or SEC declined prosecution, enforcement officials could provide important guidance to the
marketplace by releasing statistics on the number of cases where this occurs and in public statements giving
examples of the types of situations in which it happens without identifying the specific company. See note
240 infra discussing a DOJ announcement of a declination.

1 The DOJ and the SEC have guidelines concerning cooperation and its potential impact on a charging

decision. See U.S. Attorney's Manual / DOJ Manual Title 9, Chapter 9-28.700; SEC Seaboard Release,
Press Release, Securities and Exchange Commission, SEC Announces Initiative to Encourage Individuals
and Companies to Cooperate and Assist in Investigations (Jan. 13, 2010) available at
http://www.sec.gov/news/press/2010/2010-6.htm.

32



internal investigation and full remediation. The investigative costs for outside counsel and a
team of professionals frequently is a huge expense which is amplified by the drain on company
resources. Siemens for example, paid approximately $850 million in legal and accounting fees
during the course of a two year investigation. Daimler spent about $500 million in legal and
accounting fees during a five-year inquiry.**> Remediation can add millions more to the sums
paid. Siemens spent an additional $150 million in connection with its remedial efforts.*'® When
those amounts are added to the sums paid to resolve the enforcement investigations, it is not
surprising that Siemens, Daimler, ABB and other foreign multinationals have delisted their
securities from trading in the U.S. in the wake of FCPA investigations.

The top ten cases are based on a range of conduct. Careful examination of the actions
provides a good insight into current enforcement trends and issues. It also highlights in many
instances the lack of effective FCPA compliance procedures or, in one case, the failure to
properly extend them when acquiring a company. The cases can be divided into three groups
based on the underlying conduct: (1) pervasive patterns of violations; (2) a years-long
conspiracy; and (3) more limited wrongful conduct.

A. Pervasive Conduct.

The cases involving Siemens AG, Daimler AG, Alcatel-Lucent SA, Panalpina (discussed
earlier) and BAE Systems Plc are based on patterns of conduct which enforcement officials

variously described as pervasive, using bribery as a way of conducting business or in similar

1 June 2011 House Hearing (Prepared Testimony of George J. Terwilliger at 39 n. 1). Similarly, Avon

Products, Inc., which is under investigation for possible FCPA violations spent $59 million in 2009 and an
additional $96 million in 2010. Id. By 2012 the costs had increased to over $240 million. Chris
Dolmetsch, Avon Products Shareholder Seeks Records Over Bribery Probe, Bloomberg (May 14, 2012).
The investigations are continuing.

116 See infra at Section IV(A)(1).
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terms.’

With the exception of BAE, each company cooperated and received credit. The
description of those efforts by the DOJ varied significantly. At the parent company level, only
Siemens pleaded guilty in this group of cases. The others entered in deferred prosecution
agreements at that level. Siemens, Daimler and Panalpina subsidiaries did, however, plead guilty
to FCPA charges. Each cooperating company also obtained credit in the calculation of the
criminal fine. In contrast, there is no evidence to suggest that cooperation ameliorated the
charges or penalties in the settlements with the SEC.
1. Siemens

Siemens resolved possible criminal charges by being the first company to plead guilty to
one count of failing to maintain internal controls and one count of books and records violations.
The company also agreed to pay a record criminal fine of $445 million and to retain an
independent monitor for four years. Three of its subsidiaries pleaded guilty to conspiracy

118

charges.”™ While the fine was significant, it represented about half of the lower end of the

sentencing guideline calculation.'*®

1w For example, Siemens’ conduct reflected "a willful and deliberate practice of engaging in corrupt practices

to obtain and maintain their business,” that is, using bribery as a "business strategy," according to the
government. Transcript of Press Conference Announcing Siemens AG and Three Subsidiaries Plead Guilty
to Foreign Corrupt Practices Act Violations, DOJ (Dec. 15, 2008), available at
http://www.justice.gov/opa/pr/2008/December/08-opa-1112.html. See also infra note 126.

118 See, e.¢., Press Release, U.S. Dept. of Justice, Siemens AG and Three Subsidiaries Plead Guilty to Foreign

Corrupt Practices Act Violations and Agree to Pay $450 Million in Combined Criminal Fines (Dec. 15,
2008) available at www.justice.gov/opa/pr/2008/December/08-cm-1105.html ("DOJ Siemens Press
Release™). U.S. v. Siemens Aktiengesellschaft, No. 08-cr-367 (D.D.C. Filed Dec. 15, 2008); U.S. v. Siemens
S.A. (Argentina) No. 08-cr-368 (D.D.C. Filed. Dec. 15, 2008); U.S. v. Siemens Bangladesh Ltd., No.08-cr-
369 (D.D.C. Filed. Dec. 12, 2008); U.S. v. Siemens S.A. (Venezuela), No.08-cr-370 (D.D.C. Filed. Dec. 15,
2008).

The plea agreement calculated the fine range to be $1.35 to $2.70 billion. This took into account the full
cooperation of the company. The parties agreed that the fine should be in the amount of $448.5 million.
This was based on the sentencing guidelines, defendant’s assistance in the investigation of other individuals
and organizations, its payments of fines or disgorgement in other related proceedings in the U.S. and
Germany, substantial compliance and remediation efforts, its extraordinary rehabilitation and the factors in
18 U.S.C. § 3553(a). Plea Agreement in U.S. v. Siemens Aktiengesellschaft, No. 08-cr-367 (D.D.C. Filed
Dec. 15, 2008) available at http://www.justice.gov/criminal/fraud/fcpa/cases/docs/siemensakt-plea-
agree.pdf.

119
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To settle with the SEC, the company consented to entry of a permanent injunction
prohibiting future violations of the bribery and books and records provisions. The company also
agreed to pay about $350 million in disgorgement, along with prejudgment interest. The SEC
complaint alleged that bribes were paid using U.S. jurisdictional means including subsidiaries,
the banking system and loans from the World Bank and the U.S. Export Import Bank.*?

The underlying conduct reflected in the charges traced to at least the mid-1990s and
continued through 2007. It was facilitated by a decentralized structure and fostered by
significant pressure from the parent company to meet sales quotas and a failure to clearly state
that the company would rather lose business than pay bribes, according to the court papers.
Compliance programs were limited and ineffective while warnings over the years of improper
conduct were ignored.**

From the time Siemens AG was listed on the New York Stock Exchange through 2007,
about $1.36 billion in payments were made through various mechanisms. Of that amount, about
$805.5 million were corrupt payments to foreign officials. Another $554.5 million was paid for

unknown purposes, including $341 million that went directly to business consultants.?* The

bribes were paid by subsidiaries in the Middle East, Latin America and Bangladesh.'?®

120 SEC v. Siemens Aktiengesellschaft, No. 1:08-cv-02167 (D.D.C. Filed Dec. 15, 2008).

121 See, e.g., DOJ Siemens Press Release.

122 See, e.g., DOJ Siemens Press Release.

123 Middle East: Four subsidiaries were involved in the U.N. Oil-For-Food Program. They obtained 42

contracts from the Iraq Ministries of Electricity and Oil. The agreements had a combined value of $80
million and yielded $38 million in profits. Over $1.7 million in kickbacks were paid that were improperly
recorded. Id.; see also Statement of Offense agreed to by DOJ and the company filed in U.S. v. Siemens
Aktiengesellschaft, No. 08-cr-367 (D.D.C.).

Latin America: Over $31 million in corrupt payments were made to various Argentine officials by Siemens
S.A. (Argentina) over a nine year period beginning in 1998. The company obtained favorable business
treatment in connection with a $1 billion national identity card project. See also infra at Section V
discussing charges brought by the DOJ and the SEC against certain individuals involved in these
transactions. In addition, beginning in October 2001and continuing until about May 2007, the company
made over $18 million in corrupt payments to various Venezuelan officials to obtain favorable treatment in
connection with two major metropolitan mass transit projects. All of the payments were improperly
booked. See DOJ Siemens Press Release.

(footnote continued)
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The DOJ termed the cooperation of Siemens "extraordinary,” although the company did
not self-report. The settlement papers have a more extensive discussion of that cooperation than
in any of the other top ten cases. According to the DOJ, investigative counsel conducted an
extensive and completely independent inquiry without any limitation. The investigative work
took place in 34 countries, involved over 1,750 interviews, 800 informational meetings and the
collection of over 100 million documents. Approximately 24,000 documents totaling over
100,000 pages were produced to the DOJ.***

Siemens established a Project Office at its headquarters staffed by 16 full time
employees. The company also implemented, in consultation with DOJ, amnesty and leniency
programs to ensure the cooperation of employees. As part of the process, Siemens took
extensive steps to preserve and collect data worldwide despite the difficulty of this task, and
developed information on others. The company also undertook extensive remediation efforts
which were a critical part of the overall effort, revamping its entire top leadership and
reorganizing its operations while greatly expanding its compliance organization.'®

2. Daimler

Enforcement officials claim that Daimler had a culture similar to that of Siemens, which

facilitated the wrongful conduct.*?® The wrongful conduct was also furthered by deficient anti-

(footnote continued)

Bangladesh: Siemens Bangladesh Ltd. admitted that from May 2001 to August 2006 it made corrupt
payments of over $5.3 million to obtain favorable treatment during the bidding process on a mobile
telephone project. Id.

124 See Department's Sentencing Memorandum in U.S. v. Siemens Aktiengesellschaft, No. 08-cr-367 (D.D.C.

Filed Dec. 12, 2008) available at http://www.justice.gov/criminal/fraud/fcpa/cases/siemens/12-12-
08siemensvenez-sent.pdf ("Siemens Sentencing Memorandum®™).

125 Siemens Sentencing Memorandum.

126 One enforcement official described the company as one which "saw foreign bribery as a way of doing

business.” Press Release, U.S. Dept. of Justice, Daimler AG and Three Subsidiaries Resolve Foreign
Corrupt Practices Act Investigation and Agree to Pay $93.6 Million in Criminal Penalties (Apr. 1, 2010)
available at http://www.justice.gov/opa/pr/2010/April/10-crm-360.html (*Daimler Press Release").
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bribery procedures.*?” In contrast to Siemens however, the parent company, Daimler A.G.,
whose shares were traded in New York, resolved the criminal inquiry by entering into a deferred
prosecution agreement with a term of three years. The criminal information charged the
company with one count of conspiracy to violate the books and records provisions of the FCPA
and a second which alleged violations of those provisions based on the fact that U.S. based
subsidiaries were involved in the bribes. Under the agreement, Daimler paid a criminal fine of
$93.6 million and had a monitor installed for a period of three years. As part of the overall
resolution of the case, two Daimler subsidiaries pleaded guilty while a third entered into a
deferred prosecution agreement.*®

Daimler settled with the SEC on the same terms as Siemens. It consented to the entry of
a permanent injunction prohibiting future violations of the bribery and books and records
provisions and agreed to pay disgorgement of $91.4 million along with prejudgment interest.*?

The settlements were based on a decade-long scheme alleged to have involved millions
of dollars and which yielded about $50 million in profits from transactions with a U.S. nexus.
The three su