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INTRODUCTION
• Deputy Attorney General Mark Filip issued new 

cooperation standards on August 28
• Revises the McNulty memo of Nov. 2006
• Ironically, the new standards were issued on the 

same day the Second Circuit affirmed Stein
• Issued to stave off passage of the Attorney 

Client Protection Act of 2008
• Revisions were first promised at a congressional 

hearing in July 
• Issued as revisions to the U.S. Atty. Manual, not 

a memo from Deputy A.G., as in the past 
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INTRODUCTION 

• The Filip revisions promise to 
fundamentally alter DOJ cooperation 
standards

• The goal:  end the “culture of waiver” 



September 16, 2008 4

INTRODUCTION

• To examine the impact, we will consider:
– Corporate privilege
– Evolution of DOJ cooperation standards
– The critics and the culture of waiver
– Evolving cooperation standards
– The Filip revisions:  New standards
– Analysis
– Conclusion



September 16, 2008 5

CORPORATE PRIVILEGE
Basic principles

• Upjohn v. U.S., 449 U.S. 383 (1981) – privilege 
applies to business organizations.  Key points

– Purpose:  “to encourage full and frank 
communication between attorneys and their clients 
and thereby promote broader public interests in the 
observance of law and administration of justice.”

– Recognized that sound legal advice . . . serves 
public ends and that such advice . . . Depends 
upon the lawyer’s being fully informed.” 
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CORPORATE PRIVILEGE
• Basic principles, Upjohn (cont)

– Citing ABA Code of Prof. Res., Ethical Consideration 
4-1, Court noted that lawyers have ethical obligation 
to be fully informed

– In view of complexity of regulations, business 
organizations “constantly go to lawyers to find out 
how to obey the law”  (citation omitted)

– There must be certainty of application if its purpose 
is to be served
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CORPORATE PRIVILEGE
Basic principles, Upjohn (cont)
• On internal investigations: 

“While it would probably be more convenient for 
the Government to secure the results of 
petitioner’s internal investigation by simply 
subpoenaing the questionnaires and notes taken 
by petitioner’s attorneys, such considerations of 
convenience do not overcome the policies 
served by the attorney-client privilege.” 
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CORPORATE PRIVILEGE 
Basic principles, Upjohn (cont)
• On attorney work product Upjohn quotes

Hickman v. Taylor, 329 U.S. 495 (1947):
“much of what is now put down in writing would 
remain unwritten.  An attorney’s thoughts . . . would 
not be his own. Inefficiency, unfairness and sharp 
practices would inevitably develop in the giving of 
legal advice . . . The effect on the legal profession 
would be demoralizing.  And the interest of the clients 
and the cause of justice would be poorly served.”   
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CORPORATE PRIVILEGE 
Basic principles (cont)
• Unlike individuals, business organizations do not 

have a constitutional right to decline to testify. 
• Privilege is thus the only shield of a corporation.  

Julie R. O’Sullivan, The Last Straw:  The Dept. 
of Just. Privilege Waiver Policy and the Death of 
Adversarial Justice in Criminal Investigation of 
Corporations, 57 DePaul L. Rev. 329, 340 
(2008). 



September 16, 2008 10

EVOLUTION OF COOPERATION 
STANDARDS

• Beginning in 1999, DOJ issued a series of 
memos stating principles of organizational 
liability

• Thompson memo, 2003
– Builds on the 1999 Holder memo, but 

changes the tone significantly 
– Detailed principles of organizational liability
– Set cooperation standards
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EVOLUTION OF COOPERATION 
STANDARDS

Thompson memo (cont)
• Listed nine charging principles:

– Nature and seriousness of offense
– Pervasiveness of wrongdoing
– Organization’s history
– Self reporting and cooperation
– Adequacy of compliance programs
– Remedial actions
– Collateral consequences
– Adequacy of prosecuting individuals
– Adequacy of alternative remedies 
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EVOLUTION OF COOPERATION 
STANDARDS

Thompson memo (cont)
• Key points re cooperation are in comments to 

principle four
– In some instances, immunity may be considered
– Important to the process is self-reporting, 

conducting an internal investigation, and 
furnishing the results to authorities

• Critical in furnishing prosecutors the facts, including 
those identifying who is responsible

• In some instances a waiver of the attorney client privilege 
and work product protection may be necessary

• Waiver may include the internal investigation and 
communications with officers, directors and employees
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EVOLUTION OF COOPERATION 
STANDARDS

Thompson memo (cont)
• Prosecutors must scrutinize offers of cooperation for 

authenticity and evaluate
– If the guilty are being protected
– Culpable employees have been sanctioned
– The company is advancing attorney fees
– The company entered into joint defense agreements
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EVOLUTION OF COOPERATION 
STANDARDS

Thompson memo (cont)
• DOJ’s overall call for scrutiny when evaluating 

the defense is reflected in the preamble
“Too often, business organizations, 
while purporting to cooperate with 
a Department investigation, in fact take
steps to impede the quick and effective 
exposure of the complete scope of 
wrongdoing under investigation.” 
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EVOLUTION OF COOPERATION 
STANDARDS

Critics of the Thompson Memo -- the coalition 
• In March 2006, a diverse coalition of 

organizations came together to protest DOJ and 
SEC cooperation standards re organizations

• Groups included:
– Association of Corporate Counsel
– Association of Criminal Defense Lawyers
– American Bar Association 
– American Civil Liberties Union
– Others
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THE CULTURE OF WAIVER

• Cooperation policies are creating a 
“culture of waiver”  
– Eroding attorney client privilege
– Undercutting work product doctrine
– Undermining right to counsel for employees
– Precluding use of common interest 

agreements
– Causing employees to be terminated 



September 16, 2008 17

THE CULTURE OF WAIVER

Compulsion: Critics claim there is no choice:
“Companies reasonably consider each of the 
Thompson memorandum factors mandatory.  
Given the Thompson Memorandum’s 
indefiniteness about how the Government will 
weigh its nine factors and the examples 
provided for each, in my judgment, corporate 
counsel would be irresponsible to advise their 
clients otherwise.”

The Thompson Memorandum’s Effect on the Right to 
Counsel in Corporate Investigations:  Hearing Before the 
S.Comm. On the Judiciary, 109th Cong. (2006)(Statement of 
Edwin Meese III, frmr. U.S. Atty. Gen.) 
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THE CULTURE OF WAIVER
Compulsion (cont)
• A survey by the National Association of Criminal 

Defense Attorneys confirmed that 75% of those 
surveyed viewed waiver as essential to cooperation. 
National Association of Criminal Defense Lawyers, The 
Decline Of the Attorney-Client Privilege in Corporate 
Context Survey Results, (Mar. 2, 2006), available at
http://www.nacdl.org/public.nfs/whitecollar/wcnews024/$
FILE/A-C PrivSurvey.pdf
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THE CULTURE OF WAIVER
Employees – Right to counsel (cont)
• Constitutional limitations:  U.S. v. Stein, 

435 F.Supp. 2d 330 (S.D.N.Y. 2006)
– Held portions of the Thompson memo to be in 

violation of the 5th and 6th Amendments
– Defendants are former employees of KPMG 

charged with criminal tax fraud in a shelter 
case

– KPMG had a policy of indemnifying 
employees
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THE CULTURE OF WAIVER
Employees – Right to counsel (cont)

– KPMG sought to cooperate to avoid 
prosecution

– As part of cooperation, KPMG urged 
employees to cooperate; conditioned 
indemnification on cooperation

– Court concluded that KPMG had no choice 
except to depart from usual practice

– This action, at behest of government, 
interfered with right to fair trial and counsel
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THE CULTURE OF WAIVER

Pending legislation
• The Attorney Client Protection Act of 2008 has been 

introduced in Congress
–Passed House
–Pending in Senate 

• The purpose of the Act is to 
“Place on each agency clear and practical limits 
designed to preserve the attorney-client privilege and 
work product protections available to an organization 
and preserve the constitutional rights and other legal 
protections available to employees of such an 
organization.” 
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THE CULTURE OF WAIVER

Pending legislation (cont)
• The legislation would preclude any agency or 

attorney of the U.S. from
1) Requesting the disclosure of privileged material
2) Considering in the charging decision

a.   Valid assertions of privilege
b.   Indemnification arrangements
c.   Common interest agreements
d.   The failure to terminate employees because of 
an exercise of constitutional rights

• The bills reserve the right for issuers to 
voluntarily waive and obtain cooperation credit
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EVOLVING COOPERATION 
STANDARDS

The McNulty memo, Nov. 2006
• A memo by then deputy attorney general Paul 

McNulty redrafted the Thompson memo
• The basic principles for charging an organization 

remained the same
• The memo significantly altered the tone of 

Thompson and placed procedural restrictions on 
the ability of prosecutors to request a privilege 
waiver
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EVOLVING COOPERATION 
STANDARDS

The McNulty memo (cont)
• The preamble

– Recognized the importance of the attorney client 
privilege

– Invoked a spirit of working together
• Waiver:  could only be sought if a four-part test 

is met
– Likely that the information would benefit government
– If the information was unavailable from another 

source
– The completeness of voluntary disclosure
– Collateral consequences



September 16, 2008 25

EVOLVING COOPERATION 
STANDARDS

The McNulty memo (cont)
• If the test was met, a request could be made based on the 

category of information
– Category I:  

• Essentially factual 
• Must have approval from U.S. Atty/Asst. AG, Criminal 

Division 
• Response can be considered

– Category II:  
• Non-factual work product; request should be rare
• Authorization from U.S. Atty/Deputy AG 
• Response cannot influence charging decision

• Indemnification:  generally could not be considered, but 
prosecutors may inquire

• Could give credit for a voluntary waiver
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EVOLVING COOPERATION 
STANDARDS

The McNulty memo (cont)
• Significantly changed tone
• Placed significant procedural limitations on 

requests by prosecutors
• The memo still stressed the need of prosecutors 

to obtain all the facts, including those identifying 
who as involved
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EVOLVING COOPERATION 
STANDARDS

The McNulty memo (cont)
• A survey conducted by E. Norman Veasey, former Chief 

Justice, Delaware Supreme Court, suggested prosecutors  
ignored McNulty
– The survey was conducted among leading practitioners 
– Done on a non-attribution basis
– Replete with examples of prosecutors simply ignoring the 

McNulty memo
Letter of E. Norman Veasey to Senate Judiciary 
Committee, The Hon. Patrick Leahy, Chairman & Hon. 
Arlen Spector, Ranking Member, United States Congress, 
September 13, 2007 available at 
http://acc.com/public/veasey.pdf
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NEW STANDARDS
• At congressional hearings in July, the 

attorney general promises revisions to 
McNulty 

• The senate is considering the Attorney 
Client Protection Act of 2008

• The same day Deputy Attorney General 
Mark Filip sends a letter to Senators 
Patrick Leahy and Arlen Spector outlining 
changes
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NEW STANDARDS
• On August 28, 2008, DOJ issues revised Principles of 

Federal Prosecution of Business Organizations
• The revisions by Deputy AG Filip are written as a 

chapter for the U.S. Attorney’s Office Manual, Title 9, Ch 
0-28.000, available at 
www.usdoj.gov/opa/documents/corp-charging-
guidelines.pdf

• This contrasts with the informal memo style of earlier 
versions, although prosecutors were directed to comply 
with Thompson

• The Filip revisions are an effort to stave off passage of 
the pending legislation 
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NEW STANDARDS
• The basic principles regarding the prosecution of 

organizations remain essentially the same
• The focus of the revisions is the cooperation 

standards
• The McNulty limitations, procedures and 

categories as to privilege are swept aside
• As in its predecessors, the revisions encourage 

self-reporting and cooperation with law 
enforcement officials
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NEW STANDARDS
• The revisions substantially alter the Department’s 

approach to cooperation
• Cooperation can be “a potential mitigating factor ”
• Cooperation is not required:  “the decision not to 

cooperate by a cooperate by a corporation (or 
individual) is not itself evidence of misconduct”

• However, because it can be difficult for the 
government to determine what happened in a 
corporate setting and who is responsible, it may 
be in the interest of everyone to cooperate
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NEW STANDARDS
• Prosecutors are precluded from requesting a 

waiver as to “core” attorney client privilege 
material
– This is McNulty Category II material
– The example in the revisions is of corporate 

offices/directors consulting with counsel 
outside of the internal investigation 

– This adopts in part the approach of the 
proposed legislation 
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NEW STANDARDS
• Cooperation is now defined in terms of 

furnishing the government all of the relevant 
facts
– Builds on earlier memos 

• Cooperation credit is not given for waivers 
• Rather “cooperation that is most valuable to 

resolving allegations of misconduct is disclosure 
of the relevant facts concerning such 
misconduct”  

• Other dimensions to cooperation include making 
witnesses available for interviews and 
interpreting complex business records
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NEW STANDARDS
• Attorney fees:  prosecutors cannot consider the 

payment of fees in evaluating cooperation
– Prosecutors are not precluded from asking about 

attorney fees
– Prosecutors cannot request that the corporation 

refrain from paying fees
– However “[r]outine questions regarding the 

representation of a corporation and its employees, 
including how and by whom attorneys’ fees are paid, 
sometimes arise in the course of an investigation” e.g. 
in assessing a conflict issue

– This provision mirrors the McNulty memo
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NEW STANDARDS
• Joint defense agreements:  The “mere 

participation” cannot be considered in 
evaluating cooperation
– The revisions caution however:  “the 

corporation may wish to avoid putting itself in 
the position of being disabled, by virtue of a 
particular joint defense or similar agreement, 
from providing some relevant fact to the 
government and thereby limiting its ability to 
seek such cooperation credit.”   
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NEW STANDARDS

• Employees:  Personnel actions such as whether 
an employee has been disciplined or terminated 
are not to be considered in evaluating 
cooperation 
– However:  “prosecutors should consider . . . the 

corporation’s remedial actions, including any efforts to 
implement an effective corporate compliance program 
or to improve an existing one, to replace responsible 
management, to discipline or terminate wrongdoers.”
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ANALYSIS
• The Filip revisions respond directly to each point 

raised by the “culture of waiver” critics
• The approach to waiver contrasts with earlier 

memos
– Thompson and McNulty all discuss 

cooperation in terms of possible waiver
– The Filip revisions take the position that 

waiver is not relevant to cooperation 
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ANALYSIS 
• Cooperation is defined in terms of the 

production of the facts
– Stressing the facts is consistent with earlier 

memos 
– As with earlier memos, producing the facts 

includes the identification of who may be 
responsible 

– What differs here is the approach:  waiver is 
not the issue and earns no cooperation credit; 
only the production of the facts earns credit
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ANALYSIS

• Barring requests for “core” attorney client 
privilege material departs from earlier DOJ 
positions
– Previously, the Thompson and McNulty memo 

envisioned situations where waiver might be 
necessary

– As in the past, the company can, however, 
choose to waive privilege 
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ANALYSIS

• Key to the revisions is the notion of 
“choice”  
– The company can chose to cooperate or not
– The company can chose to waive privilege or 

not
– The company can produce all the facts or not
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ANALYSIS 
• The notion of choice is used to redefine and avoid a key 

“culture of waiver” issue regarding internal investigations 
and producing the facts
– Corporations typically collect their facts in internal investigations 

conducted by outside counsel retained by the audit committee
– This permits the company to self-evaluate under the protection of 

privilege
– Materials related to the inquiry such as attorney prepared 

chronologies of events, notes on the progress of the inquiry and 
memoranda from witness interviews are typically privileged See, 
e.g., American College of Trial Lawyers, Recommended 
Practices for Companies and Their Counsel in Conducting 
Internal Investigations 19 (2008).
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ANALYSIS 
• The revisions note that the company can chose not to 

have lawyers conducting the internal investigation

“Often, the corporation gathers facts through an internal 
investigation.  Exactly how and by whom the facts are 
gathered is for the corporation to decide.  Many 
corporations choose to collect information about 
potential misconduct through lawyers, a process that 
may confer attorney-client privilege or attorney work 
product protection on at least some of the information 
collected.  Other corporations may choose a method of 
fact-gathering that does not have that effect - for 
example, by having employee or other witness 
statements collected after interviews by non-attorney 
personnel.”
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ANALYSIS 
• As to internal investigations, the Filip revisions 

avoid making “waiver” an issue by defining the 
issue as a “choice” 
– The company can chose to not use lawyers and no 

waiver is required to produce the facts
– The company can chose to use lawyers and a waiver 

will be required to produce the facts
• Either way, cooperation credit is a function of 

fact production and the necessity for waiver 
becomes a “choice” for the company
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ANALYSIS
• Redefining the waiver issue as one of corporate 

choice substitutes compulsion to waive with 
compulsion to choose.  See Model Rule 3.8 
(prosecutors have a duty not to compel waivers 
of rights)

• The attorney client privilege and work product 
doctrine as Upjohn made clear are critical to 
ensuring that business organizations obtain 
proper legal advice to ensure compliance 
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ANALYSIS
• Conducting internal investigations in a privileged setting 

is consistent with the purposes of the privilege
– The inquiry is a form of corporate self-evaluation
– Without privilege, the company may not be able to fully 

assess the facts and completely remediate the situation
– The organization may be reluctant to fully explore the 

situation because of private actions 
– Absent privilege, witnesses may be reluctant to be forth 

coming with investigators, particularly if they do not want to 
cooperate with the government

– Absent privilege, investigators may be reluctant to take the 
necessary notes and undertake the pertinent analysis 
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ANALYSIS 
• In sum, absent privilege, the corporation 

may not be able to conduct a full and 
complete investigation, fully remediate the 
situation and ensure future compliance

• As Upjohn makes clear the purpose of the 
privilege is to facilitate the very points that 
the Filip memos suggest the corporation 
can chose to disregard to get “cooperation 
credit.”
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ANALYSIS
• By redefining the question of waiver to one of 

choice, the revisions simply ignore the 
fundamental purpose of the attorney client 
privilege and work product doctrine described in 
Upjohn 

• By ignoring the purpose of these key rights the 
revisions undercut the ability of the company to 
obtain cooperation credit
– An incomplete inquiry will not yield all the facts to 

obtain credit
– Incomplete remediation will not yield cooperation 

credit
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ANALYSIS
• By undercutting privilege, the revisions undercut 

its key goal:  helping ensure future compliance 
with the law

• By undercutting the privilege, the Filip revisions, 
like earlier memos, impede the goal of law 
enforcement.  See generally Model Rule 3.8 
(prosecutor is a “minister of justice”); ABA 
Standards for Criminal Justice, Standard 3-1.2 
(function of prosecutor to improve administration 
of justice) 
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ANALYSIS
• Similarly, the new provisions regarding legal 

fees, joint defense agreements and personnel 
are also ineffective

• Regarding legal fees, the Filip revisions permit 
routine questions
– This is the same as under McNulty
– In Stein, the questions were enough to cause 

the company to limit indemnification and the 
right to counsel 
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ANALYSIS 

• Joint defense agreement:  while entering 
into them cannot be considered for 
evaluating “cooperation,” the revisions 
pose another “choice”
– This can cause the company to not be in a 

position to produce some facts
• The same limitation appears re:  personnel

– But, they can be considered in evaluating 
remediation
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ANALYSIS 
• In sum, the company must produce all the facts 

to obtain cooperation credit, but that may require 
it to choose to
– Compromise its internal investigation to avoid 

privilege
– Not enter into joint defense agreements with its 

employees which can compromise their ability to 
effective representation and a defense

– Limit indemnification rights to avoid questions from 
prosecutors

– Terminate employees prosecutors may think are 
implicated
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CONCLUSIONS
• The new DOJ cooperation standards are 

designed to answer the “culture of waiver” critics
• It is perhaps ironic that they were issued on the 

day the Second Circuit affirmed Stein
• They take a good first stop in banning requests 

for “core” attorney client material
• By phrasing key issues as “choice” for the 

company, they avoid the key waiver issues
• In effect, they change little:  the price of 

cooperation credit is the same as before 
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